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IN THE 


» 

United States Court of Appeals 


No. 8878. 


RAPHAEL G. URCIOLO, AND MASSACHUSETTS 
BONDING & INSURANCE COMPANY, a corpora¬ 
tion, Appellants, 

v. 

MARGARET E. O’CONNOR, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal to review the judgment of the United 
States District Court for the District of Columbia entered 
April 25,1944, in amount $2075.00 against the appellants in 
favor of appellee. 

The statute sustaining jurisdiction is D. C. Code, 1940, 
Title 11, Section 301, and Title 17, Section 101. 
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Appellee, former owner of two pieces of property in the 
District of Columbia, complained against appellant Urciolo, 
a licensed real estate broker in said District, and the ap¬ 
pellant Massachusetts Bonding and Insurance Company, 
surety on his operator’s license bond, alleging she had 
listed the property with appellant Urciolo for sale, and he 
had fraudulently and secretly bought them in on his own 
account and resold them at a profit. She demanded judg¬ 
ment against Urciolo in the sum of $4,750.00 and against 
the Massachusetts Bonding and Insurance Company for 
$2,500.00, the penal sum of the surety bond. (*Appdx. 2-5) 

STATEMENT OF CASE. 

In April, 1943, appellee Margaret E. O’Connor owned 
the following two parcels of real estate in the District of 
Columbia: Lot fifty-nine (59) in Square 3206 improved 
by premises 521 Longfellow Street, N. W., and Lot seventy- 
two (72) in Square 3137 improved by premises 726 Web¬ 
ster Street, N. W. Because of advanced years and illness 
her business was transacted through her son, J. Louis 
O’Connor, an attorney at law practicing in the District of 
Columbia. Mr. O’Connor listed these properties for sale 
with two or three brokers, no price fixed but open for offers. 
(Appdx. 2-5) 

Appellant’s testimony was that about a year ago (April, 
1943) one Fred T. Owen who was employed in appellee’s 
bonding business received a telephone call from Urciolo 
asking for J. Louis O’Connor. (Appdx. 10-11) J. Louis 
O’Connor was not in the office. Urciolo left no message. 
Owen wrote down Urciolo’s telephone number on J. Louis 
O’Connor’s pad. Owen does not know Urciolo, never talked 
with him before or since; does not know how many Urciolos 
are in the real estate business. (Appdx. 11) J. Louis 
O’Connor testified that Owens gave him the telephone num¬ 
ber, and he called and asked for the Urciolo Realty Com- 


•“Appdx.” refers to the Appendix to Appellants’ Brief. 
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pany. He remembered the name Urciolo from its resem¬ 
blance to the name of a case he had recently had in the 
Court of Appeals: Ercoli v. U. S'., 76 U. S. App. D. C. 360, 
decided November 9, 1942 (Appdx. 14). The voice which 
answered asked O’Connor about properties for sale and 
the price. O’Connor replied the market was fluctuating 
and to get the best price he could. O’Connor didn’t know 
who the man w*as he was talking with. He got the telephone 
number out of the telephone directory. (Appdx. 20) 
Meanwhile O’Connor had listed the properties with one 
Tabler in the office of Shannon & Luchs, Realtors. Tabler 
told O’Connor he could not sell the properties, but another 
real estate broker named Fisher had a contract for both 
houses at a total price of $14,000.00. O’Connor countered 
with $14,500.00, and eventually Fisher brought him a con¬ 
tract dated May 19, 1943, for $14,500.00, purchaser Ethel 
Owensby, who was acting for Urciolo. (Appdx. 15) Both 
properties were included in the one contract. O ’Connor had 
his mother accept. (Appdx. 16) 

Urciolo drew two deeds, one for each lot, conveying the 
properties from Margaret Elizabeth O’Connor to Ethel 
Ow T ensby. The back of each deed had endorsed on it, as di¬ 
rections to the Recorder of Deeds: 

“ Please mail to 
Raphael G. Urciolo 
907 New York Ave., N. W., 
Washington, D. C.” 

(Appdx. 17, Exhibits 3 and 5) 

Fisher got the deeds from the Title Company and gave 
them to O’Connor wflio took a Notary Public out to his 
mother’s house wiiere she executed the deeds. O’Connor 
admitted he noted the fact the deeds were to be returned to 
Urciolo and that there was a separate deed for each prop¬ 
erty although both properties were included in the one con¬ 
tract. (Appdx. 24) He drove by Urciolo’s place of 
business but did not stop; contacted a broker friend of his 
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and on this broker’s advice turned the deeds into the Title 
Company and ordered a check on these properties to see if 
they had been resold. He contacted Chvensby and found she 
was a straw party and that the properties had been resold. 
He never talked with Urciolo after the telephone conversa¬ 
tion listing the properties, had never seen him in person 
until the day of trial. (Appdx. 20) 

On cross-examination, O’Connor admitted he was a prac¬ 
tising lawyer in the District of Columbia, at the bar for 
eight years. (Appdx. 18) He knew something was 
wrong -when he saw the notation on the deed for 
it to be mailed back to Kapliael G. Urciolo; and before he 
delivered the deeds to the Title Company was convinced 
that Urciolo had purchased the property; but he made no 
inquiry either as to that fact or as to Miss Owensbv before 
delivering the deeds. He delivered the deeds to the Title 
Company without reservation well knowing title was trans¬ 
ferred by delivery of the deeds. (Appdx. 30) He later 
called the settlement clerk at the Title Company to inquire 
whether there had been a double settlement, and the clerk 
replied he did not know. (Appdx. 30) He did not attend 
the settlement, never went back to the Title Company after 
delivering the deeds. The settlement checks were mailed 
out to him. His broker advised him not to investigate at 
the Title Company. (Appdx. 30) 

The real estate agent Kelly had no agreement with 
Urciolo about dividing the commission on the sale and he 
did not split the commission. Fisher showed Urciolo the 
properties and said that apparently Urciolo knew nothing 
of them until he brought them to Urciolo’s attention. 
(Appdx. 41) 

Urciolo’s check accompanied the contract signed by 
Owensbv, as a deposit. (Appdx. 43) 

Thereupon plaintiff rested and defendants moved for a 
directed verdict, which motion was denied. (Appdx. 44) 

Urciolo testifving on his own behalf stated he did not 

• * Vw ' 

know either J. Louis O’Connor or Fred T. Owen, and never 
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had a conversation with O’Connor about the properties in 
question, never listed the properties until after he bought 
them, never served as an agent for Mrs. O’Connor, never 
called O’Connor’s office and so far as he knew O’Connor 
had never called his office. (Appdx. 46) 

He bought the properties around May 19, 1943 in the 
name of Ethel Owensby and first heard of them about May 
15, 1943 through Fisher. (Appdx. 47) He spent about 
$425 in repairs on the two properties. (Appdx. 49) 

He later, June 5, 1944, resold one property, 521 Long¬ 
fellow Street to one Eichner for $8,250.00: on terms 
$5,500.00 first trust, $1,900.00 second trust and $825 cash; 
and the other property, 726 Webster Street on May 29,1944 
to one Ferranti for $8,750.00 all cash. (Appdx. 49-50. See 
Exhibits 7 and S) These contracts postdate the Owensby 
purchase contract. (Appdx. 47. See Exhibit, Plaintiff 
No. 1) 

The second deed of trust note of $1900.00 was made by 
David Eichner and Lillian Eichner dated June 30, 1943, at 
6 per cent interest, payable principal and interest in 
monthly instalments of $10.00 until paid, with the privilege 
of larger payments in any amount. (Appdx. 54. See Ex¬ 
hibit 10) 

The Eichners by the terms of the second deed of trust 
securing said $1,900.00 note actually paid $65.00 per month 
which was applied $55.00 to the first deed of trust note for 
$5,500.00 and balance of $10.00 on the $1900.00 second deed 
of trust note. (Exhibit 4) In eleven years the first 
deed of trust note would be paid off, and the entire $65.00 
monthly payment would be applied on the balance then re¬ 
maining due of the $1900.00 second deed of trust note. 
(Appdx. 55 and 66-67) 

The sale by Mrs. O’Connor to Owensby, and the resales 
from Owensby to Eichner and Ferranti respectively were 
all settled at the Title Company at the same time. O’Con¬ 
nor was not present; Urciolo was present. (Appdx. 51) 
Urciolo made a cash profit of $600.00 on the resale, out 
of which he spent $425.00 for repairs, and the $1900.00 note 
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which has a fair market value of fifty per cent, or $950.00. 
(Appdx. 68) The two properties were bought at 
$14,500.00 and sold for $17,000.00, the advance being repre¬ 
sented by the item of $600.00 cash and the second deed of 
trust note of $1900.00 aforesaid. (Appdx. 52; and 68) 
Miss Owensby testified she was at the Title Company; 
and never had anv conversation with Mr. O’Connor until 
after the deal had been consummated. (Appdx. 56-59) 

At the close of the case defendants renewed their motion 
for a directed verdict, which motion was denied. (Appdx. 
74) 

On the question of profits the court ruled as follows: 

“The plaintiff is entitled to the full difference be¬ 
tween the two prices, less the cost of the repairs. The 
court has no doubt about it.... If this plaintiff was de¬ 
frauded, the law will assume that this difference was 
cash. Insofar as the testimony in this case is con¬ 
cerned, I haven’t the slightest doubt about it.” 

“Mr. Houston: Then might I ask the question if we 
could satisfy the judgment by turning over the note? 
Supposing there should be a judgment. 

“The Court: No; vou will have to turn over the 
cash. 

“Mr. Houston: And we keep the note? 

“The Court: I don’t know what you are going to do 
with the note. 

*#••••••* 

“The Court: You have to follow this thing through. 
Here this defendant has a $1900.00 note. I don’t know 
whether it is any good, and the jury doesn’t know 
whether it is any good. 

“However, in view of the fact it was a fraudulent 
transaction, the responsibility is his ... It cannot be 
any other way because otherwise the plaintiff might 
get a verdict of two or three hundred dollars and the 
defendant be allowed to profit by a fraudulent trans¬ 
action. . . .” (Appdx. 77-78) 

To this ruling defendants excepted. (Appdx. 78) 

In his charge to the jury the Court said, inter alia: 
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“Now, if your verdict should be for the plaintiff, you 
are not to take into consideration the fact that there is 
a note of $1950 or $1900 I guess it is, which may or may 
not have full value because if the defendant did per¬ 
petrate a fraud then he has full responsibility and you 
will have to consider that $1900.00 cash and give the 
plaintiff a verdict accordingly, if you believe that.” 
(Appdx. 79) 

To this part of the charge defendants excepted. 
(Appdx. SO) 

The jury returned a verdict for plaintiff in the sum of 
$2075.00; representing the advance in sale price, minus cost 
of repairs. (Appdx. 81) 

Motion for new trial was duly made, overruled, and judg¬ 
ment entered on the verdict. (R. 144-145) 

Defendants thereupon took their appeal. 

STATEMENT OF POINTS. 

Appellants rely on the following points: 

1. The verdict is contrary to the evidence, and has no 
credible evidence to support it. 

2. Appellee with full knowledge ratified the purchase by 
appellant Urciolo. 

3. The trial court erred in instructing the jury as to the 
measure of damages. 

4. The damages were excessive. 

SUMMARY OF ARGUMENT. 

The evidence for appellee is incredible, and the verdict 
lacks any credible evidence to support it. With full knowl¬ 
edge that the purchase in question was being made by ap¬ 
pellant Urciolo, the alleged agent, for his own purposes, 
appellee elected to ratify the same. The verdict was the 
result of prejudice and sympathy. 
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The trial court improperly instructed the jury on the 
measure of damages because he told them to include as 
damages “the expected fruits of an unrealized specula¬ 
tion.” The damages awarded were excessive. 

ARGUMENT. 

I. 

The verdict is contrary to the evidence, and has no credible 

evidence to support it. 

Plaintiff-appellee had the burden of proof of agency. The 
proof of agency in this case depended wholly on an alleged 
casual telephone conversation between J. Louis O’Connor 
and some man at the office listed in the telephone directory 
as the Urciolo Realty Company, 907 New York Avenue. 
O’Connor does not know who the man was, does not identify 
or connect him with the defendant Urciolo. 

The transaction at the level of the sale from Mrs. O’Con¬ 
nor to Owensby involved two pieces of real estate with a 
total sale price of $14,500.00. O’Connor admits when he 
saw the deeds endorsed to be returned to Raphael G. 
Urciolo that he knew Urciolo had purchased the property. 
At that time the deeds had not been delivered; nevertheless 
he "went ahead and delivered the deeds to the Title Com¬ 
pany without reservation and let the deal be consummated. 

The record shows O’Connor had been having difficultv 
with these properties. (Appdx. 21) He wanted to un¬ 
load them. (Appdx. 21) In short, knowing Urciolo had 
bought them, he was most careful to refrain from giving 
any indication of dissatisfaction and held back to get the 
$14,500.00 purchase money first, before taking any other 
step. 

O’Connor is no novice, but an experienced lawyer. He 
knew what he was doing; he knew his rights and was fully 
cognizant what w*as going on. Urciolo was guilty of no 
fraud. He made the deposit on the contract with his own 
check. He appeared in person at the Title Company at the 



9 


settlement. If he had wanted to defraud plaintiff, as plain¬ 
tiff’s agent, he could have arranged a straw sale through 
his own office, claiming a brokerage commission. Urciolo 
got the properties through the broker Fisher and never had 
any contact with O’Connor. 

The evidence of O’Connor is incredible. The surround¬ 
ing circumstances and the inherent improbability of O’Con¬ 
nor’s testimony make the verdict contrary to the evidence 
and without credible evidence to support it. Clearly the 
verdict was the result of prejudice against Urciolo and sym¬ 
pathy for the elderly invalid Mrs. O’Connor, and as such 
must be set aside and a new trial granted. 

II. 

Appellee with full knowledge ratified the purchase by 

appellant Urciolo. 

Appellee, acting through J. Louis O’Connor her son and 
attorney in fact in the premises, know that Urciolo was 
buying the properties before she delivered the deeds to the 
Title Company. (Appdx. 28-29) Therefore, assuming an 
original agency by Urciolo, the contract of purchase in the 
name of Owensby with Fisher named as the real estate 
agent (See Exhibit Plaintiff 1) was a clear repudiation of 
that agency. With the knowledge that Urciolo was making 
the purchase, appellee had her election to ratify or repudi¬ 
ate. She ratified the purchase; therefore she cannot now 
claim against Urciolo as her agent. 

See Leviten v. Bickley, Mandeville & Wimple, 35 F. (2d) 
S25; Bennett v. Holland Furnace Company, 116 F. (2d) 218. 

III. 

The trial court erred in instructing the jury as to the 
measure of damages. 

Appellant Urciolo’s profit vras not cash; his contract did 
not provide a cash profit; and the Court must take the con¬ 
tract as it finds same and cannot rewrite its own terms 
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therein. The measure of damages cannot include “the ex¬ 
pected fruits of an unrealized speculation.” The law in 
this jurisdiction has been conclusively settled by 

Smith v. Bolles, 132 U. S. 12, 33 L. ed. 279 

and the Court erred in its instruction to the jury that the 
note should be considered as of full face value. 


IV. 

The damages were excessive. 

For the reason that the damages awarded did include 
“the expected fruits of an unrealized speculation,” the 
damages were excessive. The undisputed testimony was 
that the present market value of the note was $950.00. 
(Appdx. 68) Under the instructions of the Court the jury 
awarded the face value of the note $1900.00. The authority 
cited above Smith v. Bolles shows this was prejudicial error. 

CONCLUSION. 

4 

It is respectfully submitted the judgment below should 
be reversed. 


Kespectfullv submitted, 

Charles H. Houston, 

615 F Street, N. W., 
Washington, D. C., 
Attorney for Appellants. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8878. 


RAPHAEL G. URCIOLO, AND MASSACHUSETTS 
BONDING & INSURANCE COMPANY, a corpora¬ 
tion, Appellants, 


v . 

MARGARET E. O’CONNOR, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


APPENDIX FOR APPELLANTS. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed Sept. 24, 1943. 

IN THE DISTRICT COURT OF THE UNITED STATES 

For the District of Columbia. 

Margaret E. O’Connor, Plaintiff , 5605 16th St., N. W., 

Washington, D. C. 


v. 

/ 

Raphael G. Urciolo, t/a Urciolo Realty Company, 

907 New York Ave., N. W., Washington, D. C., 

and 

Massachusetts Bonding & Insurance Co., a corporation, 
Defendants, Woodward Building, Washington, D. C. 

Complaint for Damages. 

In Violation of Title 45, Section 1408 (i) of the D. C. 
Code (40 Ed.). 

1. Plaintiff is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this suit in her 
own name. 

The defendant, Raphael G. Urciolo, t/a Urciolo Realty 
Company, is a resident of• Arlington, Virginia and main¬ 
tains a place of business in the District of Columbia as a 
licensed Real Estate Broker. 

The defendant, Massachusetts Bonding and Insurance 
Company, is a body corporate having its principal place of 
business in Boston, Massachusetts but also maintaining a 
place of business in the District of Columbia. 

2. In April of 1943, the plaintiff was the record owner of 
two (2) pieces of property located in the District of Co¬ 
lumbia, namely, Lot fifty-nine (59) in Square 3206 improved 
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by premises 521 Longfellow Street, N. W. and Lot seventy- 
two (72) in Square 3137 improved by premises 726 Webster 
Street, N. W. Plaintiff was desirous of disposing of these 
two pieces of property because they were occupied by 
tenants who, because of long friendship with the plaintiff’s 
late husband, had been paying an abnormally low rent and 
the plaintiff thought it might be difficult to have the rents 
increased by the Bent Control Board. Accordingly, she 
enlisted the aid of and appointed her son, J. Louis 
2 O’Connor, as her agent, to negotiate with various 

real estate brokers for the purpose of disposing of 
the properties. J. Louis O’Connor listed the properties 
for sale with two or three brokers engaged in the real estate 
business in the District of Columbia giving to each broker a 
non-exclusive listing and stating that since he was not fa¬ 
miliar with the real estate values that he could not set a 
price on the properties but would consider offers and his 
mother, the plaintiff, would determine whether or not to 
accept the best offer. 

3. On, to wit, May 1st, 1943, defendant, Raphael G. Ur- 
ciolo, telephoned the office of J. Louis O’Connor seeking a 
listing on the properties. The said O’Connor was absent 
from the office but on his return he telephoned defendant 
Urciolo and verbally listed with him for sale the two prop¬ 
erties above referred to. 

4. On, to wit, May 8th, 1943 one Alvin B. Fischer, also a 
licensed real estate broker submitted to 0 ’Connor two con¬ 
tracts for the purchase of the said properties at a total 
selling price of Fourteen Thousand Dollars ($14,000.00). 
The next day O’Connor informed Fischer that his mother 
would have to have Fourteen Thousand ($14,000.00) net 
after the payment of the commission. The following day 
Fischer told O’Connor that his client was willing to pay 
Fourteen Thousand Five Hundred Dollars ($14,500.00) 
gross and that this was his best offer. The plaintiff, Mar¬ 
garet E. O’Connor, accepted this offer which was made to 
her in the name of one Ethel Owensby. 
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5. On June 30th, 1943, which was the day of settlement at 
the District Title Company, the plaintiff, Margaret E. 
O’Connor, was unable to be present because of illness. 
Accordingly, the deeds were delivered to her for signature 
by her son, J. Louis O’Connor, and were then delivered by 
him to the District Title Company. 

6. It is alleged that Ethel Owensby was, in fact, merely 
a “straw” for the Urciolo Realty Company. The two prop¬ 
erties involved were transferred by Ethel Owensby as fol¬ 
lows: 726 Webster Street, N. W. to David and 

3 Lillian Eichner at a price of Nine Thousand Nine 

Hundred Dollars ($9,900.00); and 521 Longfellow 
Street, N. W. to Alfred and Carmela Ferranti at a price of 
Nine Thousand Three Hundred Fifty Dollars ($9,350.00) or 
at a total price of Nineteen Thousand Two Hundred Fifty 
Dollars ($19,250.00) on the same day that the deeds from 
plaintiff were delivered to the Title Company. It is further 
alleged that such action on the part of the defendant, 
Urciolo, was contrary to and in violation of Title 45, Sec¬ 
tion 1408, Paragraph (i) of the District of Columbia Code, 
1940 Edition because such fact was not made known to plain¬ 
tiff. Such conduct on the part of a licensed Real Estate 
Broker is one of the causes for suspension or revocation of 
his license. 

7. On the 23rd day of November, 1940, the defendant, 
Raphael G. Urciolo, as principal, and the defendant, Massa¬ 
chusetts Bonding and Insurance Company, as surety, sub¬ 
mitted to the Real Estate Commission of the District of 
Columbia a bond in the penal sum of Twenty-Five Hundred 
Dollars ($2,500.00). The condition of the obligation was 
such that if the principal should conduct himself and his 
business in accordance with the requirements of Title 45, 
Chapter 14 of the District of Columbia Code, 1940 Edition, 
then the obligation would be null and void; otherwise to 
remain in full force and virtue and any person aggrieved 
thereby should have, in addition to his right of action 
against the principal, a right to bring suit against 
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the surety on the bond either alone or jointly with 
the principal and to recover, in an amount not exceeding 
the penalty of the bond, any damages sustained by reason 
of any conduct of the principal enumerated as one of the 
causes for suspension or revocation of such license. A copy 
of this bond will be shown to the Court at the time of trial. 

WHEREFORE, because the defendant, Raphael G. 
Urciolo, was attempting to act as broker for the sale of 
properties above referred to and while so attempting to act 
as broker, purchased the properties through a “straw’’ 
party without disclosing such fact to the plaintiff, in viola¬ 
tion of Title 45, Section 1408 (i) of the Distict of 

4 Columbia Code, 1940 Edition, and because of said 
bond, the plaintiff demands judgment against the 

defendant, Urciolo, in the sum of Four Thousand Seven 
Hundred Fifty Dollars ($4,750.00) and against the defend¬ 
ant, Massachusetts Bonding and Insurance Company, in the 
sum of Two Thousand Five Hundred Dollars $2,500.00), 
besides costs of this suit. 

FRANCIS J. KELLY, 

Attorney for Plaintiff , 

Munsey Building. 

• •••••••* 

5 Filed Oct 20 1943 

Answejr of Raphael G. Urciolo. 

Defendant Raphael G. Urciolo answers the complaint as 
follows: 

1. He admits the allegations of paragraph 1. 

2. He admits the ownership of the property as alleged in 
paragraph 2 but lacks information or knowledge sufficient 
to form a belief as to the remaining allegations, therefore 
neither affirms nor denies the same but calls for strict proof. 

3. He denies the allegations of paragraph 3. 

4. He admits offering the contracts to Alvin B. Fischer 
as alleged and that plaintiff accepted the offer of $14,500.00 
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gross, but lacks information or knowledge sufficient to form 
a belief as to the remaining allegations, therefore neither 
affirms nor denies same but calls for strict proof. 

5. He admits plaintiff was not at the District Title In¬ 
surance Company on the day of settlement, but does not 
know why. He lacks information or knowledge sufficient 
to form a belief as to the remaining allegations, therefore 
neither affirms nor denies same but calls for strict proof. 

6. He admits that he and his brother Joseph J. Urciolo 
purchased the property in the name of Ethel Owensby, and 
sold same but states that the sale prices are as he lists them 
below and not as stated in paragraph 6 of the complaint: 

premises 726 Webster Street, Northwest sold to Alfred 
and Carmela Ferranti for $8,700.00; 

6 premises 521 Longfellow Street, Northwest to 

David and Lillian Eicher for $8,250.00. 

Further answering paragraph 6 he denies that any action 
on his part violated any provision of the District of Co¬ 
lumbia Code or any other provision of law; as to the other 
matters he states on advice of counsel that same are irrele¬ 
vant and does not answer the same. 

7. On advice of counsel he states that the allegations of 
paragraph 7 are irrelevant and does not answer the same. 

First Defense 

The complaint does not state a cause of action. 

Second Defense 

Defendant Urciolo was never an agent of plaintiff and 
never occupied any fiduciary relation to her, never owed 
her any fiduciary duty in any manner. 

Third Defense 

Defendant Urciolo was not acting in respect to these mat¬ 
ters and these properties as a real estate broker for plain¬ 
tiff or any other person. 

CHARLES H. HOUSTON, 

615 F Street, Northwest. 

Attorney for defendant Urciolo. 




Notice of Service . 

I certify that I have hitherto mailed, postage prepaid, 
copy of the above answer to 

Francis J. Kelly, Munsey Building, Attorney for plain¬ 
tiff. 

Joseph A. Carey, 1625 K Street, N. W., Attorney for 
Massachusetts Bonding and Insurance Company. 

CHARLES H. HOUSTON. 

7 Filed Oct 6 1943 

Answer of Defendant, Massachusetts Bonding and 

Insurance Co. 

First Defense 

The complaint fails to state a claim against this de¬ 
fendant upon which relief can be granted. 

Second Defense 

This defendant admits the allegations contained in the 
two unnumbered paragraphs following Paragraph 1 of the 
complaint; admits the allegations contained in Paragraph 7 
of the complaint; and alleges that it is without knowledge 
or information sufficient to form a belief as to the truth of 
each and every other allegation contained in the complaint. 

JOSEPH A. CAREY, 

Attorney for Defendant, 
Massachusetts Bonding and 
Insurance Company, 

1625 K Street, N. W., 
Washington, D. C. 

RE 0173 
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143 Filed Apr 25 1944 

Verdict and Judgment. 


This cause having come on for hearing on the 24th day of 
April, 1944, before the Court and a jury of good and lawful 
persons of this district, to wit: 


Henry Pearlman 
John F. Reinhart 
Joseph L. Rooney 
George C. Walling 
Clifton G. Claridge 
Everett W. Crosby 


Hyman Goldman 
John L. Landstreet 
John H. Lister 
Carl B. Lyle 
Marcus D. Mersh 
William F. Milbourn 


who, after having been duly sworn to well and truly try the 
issues between Margaret E. O’Connor, plaintiff and 
Raphael G. Urciolo and the Massachusetts Bonding & In¬ 
surance Co. defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
25th day of April, 1944, that they find the issues aforesaid 
in favor of the plaintiff and that the money payable to him 
by the defendants by reason of the premises is the sum of 
Two Thousand and Seventy-Five Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Two Thousand and Seventy- 
Five Dollars ($2,075.00) together with costs. 

CHARLES E. STEWART, Clerk, 
By C. FRANK REIFANYDES, 

By direction of Assistant Clerk. 

Justice T. ALAN GOLDSBOROUGH. 




144 Filed May 3 1944 

Motion for New Trial. 

Defendant moves the Court to set aside the verdict herein 
rendered against him April 24,1944 and to grant him a new 
trial because: 



1. The verdict was against the evidence. 

2. The verdict was against the weight of the evidence. 

3. The Court erred in instructing the jury as to the meas¬ 
ure of damages. 

4. Damages were excessive. 

5. The atmosphere of the trial was prejudiced against 
the defendant. 

6. For other reasons which will be noted at the presenta¬ 
tion of the Motion. 

HOUSTON, HOUSTON & HASTE. 

By: CHARLES H. HOUSTON, 
Attorney for defendant, 

615 F Street, Northwest. 

• ••*•##** 

145 Filed May 22 1944 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by Raphael G. Urciolo, for a new trial, it is this 22nd day of 
May, 1944, ordered that said motion be, and the same is 
hereby overruled. 

CHARLES E. STEWART, Clerk, 
By C. FRANK REIFANYDES, 

By direction of Deputy Clerk. 

Justice T. ALAN GOLDSBOROUGH. 
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n. 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

13 Fred T. Owen was called as a witness for and in 
behalf of the plaintiff, and being then and there duly- 

sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

Direct Examination 

By Mr. Kelly: 

Q. Mr. Owen, what is your name? A. Owen. 

Q. Will you state your full name? A. Fred T. 

14 Owen. 

Q. Where are you employed? A. With Margaret 
E. 0 ’Connor in the criminal bonding business, at 422 Fifth 
Street, in the criminal bonding business. 

Q. Had you worked for Mr. O’Connor, the husband of 
Mrs. O’Connor? A. I had before his death for about twenty 
years, twenty-one years. 

Q. You were also acquainted with J. Louis O’Connor, the 
son of the plaintiff? A. Yes, sir. 

Q. I wish to refer your attention to April of last year, 
some time during the month of April, and ask you whether 
or not you received a phone call with reference to certain 
properties which Mrs. O’Connor was trying to dispose of? 
A. I can’t place the exact month. I would say somewhere 
about a year ago. 

Q. From whom did you receive the call? A. From Mr. 
Urciolo; I don’t recall the spelling of it. 

Q. Can you tell us what the conversation was? A. No. 
He just asked for Mr. Louis O’Connor, and I told him he 
was in court at the time, and I asked if there was a message, 
and I told him I would tell him that he had called. 

Q. Was that the extent of your conversation with Mr. 
Urciolo? A. Yes, sir. 
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Q. As a result of that conversation with Mr. Urciolo or 
with someone that represented himself to be Mr. Urciolo, 
what did you do? A. I told Mr. O’Connor that he 

15 had called and for him to call him. 

Q. Do you know whether or not he did? A. That 
I don’t know. 

Q. You didn’t hear him? A. No. 

Q. I ask you how are you so familiar or remember Mr. 
Urciolo’s name? A. It is a rather unusual name, and about 
that time I think we had a negligent homicide case by the 
name of Ercoli, and I think he represented the defendant. 

Q. Was Mr. O’Connor the lawyer in that case? A. I 
think he was. 

Q. Did you write this message down? A. I think at the 
time I did on Mr. O’Connor’s note book. 

Q. Do you have any copy of it retained? A. No. 

Q. But you did so give the message to Mr. O’Connor to 
call Mr. Urciolo, or relayed the message or the phone num¬ 
ber given by this person who represented himself as the 
defendant? A. I don’t think it was, as well as I can recall 
—I only thought it was an unusual name and associated it 
with the other. 

Mr. Kelly: You may examine. 

Cross Examination 
By Mr. Houston: 

Q. All the party told you to do was to have Mr. O’Connor 
call Mr. Urciolo? A. That is right. 

16 Q. Have you ever seen Mr. Urciolo? A. Wouldn’t 
know him if I would see him. 

Q. Do you know how many Urciolos are in the real estate 
business here? A. I don’t. 

Mr. Houston: That is all. 

By Mr. Houston: 

Q. One more question: Have you ever talked with a man 
that represented himself as Urciolo before or since? A. Not 
that I know of. He didn’t tell me his name. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Kelly: Call Mr. 0’Connor, please. 

Thereupon 

J. Louis O’Connor was called as a witness for and in be¬ 
half of the plaintiff, and being then and there duly sworn 
by the Clerk of the Court, assumed the witness stand and, 
upon examination, testified as follows: 

Direct Examination 

By Mr. Kelly: 

Q. Will you state your full name! A. J. Louis O’Connor. 

Q. And you are an attorney and a member of the bar 
practicing in this court! A. Yes, sir; I am. 

Q. Referring your attention to April of 1943, did your 
mother engage you or appoint you to attend to dispose of 
some property for her! A. Yes, sir. 

17 Q. What are the addresses of the properties! A. 

Let us see. 1374 Kenyon Street—that was sold prior 
to this. 

726 Webster Street, Northwest; 521 Longfellow Street, 
Northwest; 1374 Kenyon Street, Northwest, that piece of 
property was sold for eleven thousand five hundred through 
the office of Floyd E. Davis. 

1344 E Street, Northeast, was sold to the office of Shannon 
and Luchs through a man by the name of Tabler. 

That piece of property was sold for $4,750, and there 
was sufficient money from these houses to pay the estate 
taxes. 

Q. That is, from the entire four of them. A. That is right. 

Q. Referring your attention to 521 Longfellow Street and 
726 Webster Street, did you list that property for sale with 
the various brokers? A. I did. 

Q. Who were the brokers with whom you listed them! 
A. Shortly after my father’s death I listed four pieces of 
property with Floyd E. Davis and George I. Borger. That 
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listing was a written listing, if I am not mistaken, by letter. 
I think I wrote a letter to both concerns and I stated we 
have these properties for sale. 

While I was in the hospital, the early part of April, 1943, 
Mr. Tabler called me from Shannon and Luchs. 

By Mr. Houston: 

Q. Is he an employee of Shannon and Luchs? A. Yes. I 
understand he is sales manager, and he asked me if 
18 I didn’t have some property for sale, and I told him 
I did. 

There is one other piece I forgot to mention, Mr. Hous¬ 
ton, and that is 1411 F Street, Northeast. That was the 
fifth piece. 

And I spoke to him about 1411 F Street, Northeast, and 
I said: While you are in the neighborhood look at 1346 E 
Street and see what you can get for it, and he said: W^hat 
do you think it is worth. 

I said: I would say forty-five hundred to five thousand. 

WTiile I was in the hospital he told me that house was 
sold, and he sold it for $4,750. 

I would say a week after I got home and before I was 
allowed to go downstairs, he called me again and asked me 
would I give him the other two houses at 521 Longfellow 
Street and 726 Webster Street. 

By Mr. Kelly: 

Q. You gave these to Tabler? A. Yes. Not in writing, 
just over the phone; there is no written authorization to 
sell 

Q. Did you give them to anyone else? A. They had been 
given previously to George I. Borger and Floyd E. Davis 
Company. 

Q. Were there written authorizations in those cases? 
A. As to those two, there were. I am confident I wrote a 
letter stating they were for sale. 

Q. Did there come a time when you had a conversation 
with Mr. Urciolo? A. I would say—I can’t remember the 
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dates—but I know I was operated on April 5th at 

19 Doctors Hospital, and I was there for seventeen days, 
for over two weeks, so it would have to be the first 

part of May. 

When I came out of there, Mr. Owen said Mr. Urciolo had 
called me and gave me this phone number, and I called the 
number and when I got it a party answered, and I said: Is 
this the Urciolo Realty Company? 

And they said, yes, and I said: This is Mr. O’Connor. 
Someone called me, and I want to return that call. 

He said: I understand you have some property to sell? 
And I said: I do, and he said: What do you have for sale? 
And I said: 521 Longfellow Street and 726 Webster Street. 
And he said: What do you want for them? 

I said: Well, the market is fluctuating, and I wish you 
would get the very best prices you can and submit it to me, 
and I will see if we can make a deal. 

And I don’t know who answered the phone. I can’t say 
it was Mr. Urciolo answered the phone. 

Q. Was this phone number that you called, was that a 
number that Mr. Owen gave you? A. No; he gave me the 
name and this number as well as I remember it. 

Q. How were you able to remember the Urciolo name so 
well? A. Well, we had tried, that is, you and I had tried an 
Ercoli case, the case had been tried twice, and the second 
time we lost the case, and that case is in the Court of 
Appeals. 

Frankly, I can’t say that when he told me it was Ercoli 
I thought of Urciolo, but the name stuck in my mind defi¬ 
nitely because of the connection of the two names. 

20 Q. That went to the Court of Appeals, that case? 
A. Yes. 

Q. Referring your attention specifically to 521 Long¬ 
fellow Street and 726 Webster Street, after you had listed 
the property, as you stated, with Mr. Urciolo and various 
other brokers, did you receive an offer for both of these 
properties? A. Yes. Mr. Tabler from Shannon and Luchs 
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brought a man in by the name of Fisher, and Mr. Tabler 
told me Mr. Fisher was a broker and that he, Tabler, hadn’t 
been able to sell the property, and that Fisher did have a 
contract for a client of his, and this party did want to buy 
both pieces of property, and the contract was for $14,000, 
and we discussed price, and I said to him I thought the price 
was low. 

Q. Was that one contract for both pieces of property? 
A. Yes. If I remember correctly, and I think it is correct, 
I think it is one contract. 

Then I suggested that the price was low and I thought 
the price was low. 

So I told him I would want to discuss it with my mother, 
which I did, and she asked my advice, and I said it was hard 
to tell, that my father had given $7950, I think that is the 
price he gave for 726 Webster Street, and for 521 Long¬ 
fellow Street, he gave $6500. 

Q. How long had your father owned them? A. He bought 
726 Webster Street through an uncle during the depression 
of 1929, and he bought the other about 1933,1 am guessing 
at this, as to when he purchased them. 

Q. Anyway did you accept the contract? A. She 
21 left it to me, and I thought $14,500 a better offer, and 
I said we would accept fourteen thousand five. 

Q. Who? A. Mr. Fisher, but I called Mr. Tabler, and I 
had never seen Mr. Fisher, and he never had a written 
authorization. 

Q. Did you ever have your mother accept the contract? 
A. Yes; she did accept it. 

Q. Do you have that ? Can you identify this ? A Yes, sir; 
that is my mother’s signature and that is Mr. Fisher’s and 
Miss Owensbee’s. 

Q. Who was Miss Owensbee? A. You mean then or now? 

Q. Who was she then? A. All I know; she was the pur¬ 
chaser. 

Q. You don’t know her? A. Never seen her before. 

Q. Did you ever talk to her before? A. No. 


16 


Mr. Kelly: I offer this in evidence, your Honor. 

Do you have any objection, Mr. Houston? 

Mr. Houston: No, sir. 

Mr. Kelly: I am offering in evidence the sales agreement 
between one Ethel Owensbee and the plaintiff Margaret E. 
O’Connor, whereby a deposit of two hundred dollars was 
received on May 1.9, 1943, purportedly from one Ethel 
Owensbee as part of the purchase price of the two pieces of 
property 521 Longfellow Street and 726 Webster Street, 
for a total price of $14,500, all cash, the broker’s name is 
Alvin B. Fisher, and the contract is signed by Ethel Owens¬ 
bee as purchaser and Margaret E. O’Connor as the 
22 seller. 

By Mr. Kelly: 

Q. Did there come a time, Mr. O’Connor, when this prop¬ 
erty was settled for at the Title Company? A. Yes; that 
was the latter part of June. 

Q. You are referring to 1943? A. Yes, sir. 

Q. Was your mother present at the time of settlement? 
A. No; my mother had a heart attack, and it was impossible 
for her to leave the house, and she has not left the second 
floor since then. 

Q. How was the deed in that signed for? A. I asked per¬ 
mission to have a Notary Public to accompany me in my 
car to my mother’s home and have her sign the deeds. 

Q. Was that done? A. Yes. I think the Notary Public 
was Miss Pricie Evans, Secretary to Louis Pearlstein, the 
attorney right across the street. 

Q. Did you return the deeds to the Title Company? A. I 
did. 

Q. Did there come a time when you realized that wasn’t 
the real purchaser of the property? A. When I returned 
the deeds to the Title Company, it said deliver to Urciolo 
Realty Company, and immediately upon seeing that, I drove 
by Mr. Urciolo’s place of business. 

Q. Where is that? A. It is around the nine hundred block 
of New York Avenue. 
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Q. Did there come a time when you found out that Ethel 
Owensbee was merely a straw? A. Yes, I did. 

23 Q. How did you learn that? I wrote Stone’s Mer¬ 
cantile Agency to get a report on who Miss Owensbee 

was, where she worked, where she lived, and as to what 
money she earned, and I called her on the phone. 

Q. Was this after your mother had signed the deeds? 
A. Yes; after that, and after I had turned the deeds into the 
Title Company. 

Q. How did you find that Miss Owensbee was a straw? 
A. By the statement she gave me over the phone. 

Q. She told you? A. Yes. I called the number where I 
knew where she was employed and I said I had sold two 
houses for a very small sum of money, and I had other 
houses of like nature and I would like to sell her, and I said: 
Are you in the market for buying any more property? 

Mr. Houston: I object to Miss Owensbee’s conversation. 
The Court: The objection is sustained. 

By Mr. Kelly: 

Q. Did there come a time, Mr. O’Connor, when you rea¬ 
lized these properties were resold? A. Yes. 

When I noticed Urciolo Realty, the deeds to be given to 
them, I called a broker in town and asked him what should 
be done. 

And upon his advice, I turned the deeds into the District 
Title Company, and subscribed to Stone’s Mercantile 
Agency to check all records of all sales on all pieces of 
property to see if I could find if and when i c was sold, 

24 this property, and to whom it was sold. 

Q. Did you subsequently discover to who they were 
resold? • A. Yes. 

Q. To whom were they resold? A. One is an Italian name 
and another a Jewish name. I think the Jewish name is 
Eicker. 

Q. You don’t know the Italian name? A. Florenzioj I 
called the Italian person on the phone and talked to her. 



18 


Q. Do you know the prices at which they were resold? 
A. Only by taking the revenue stamps and pro rating the 
revenue stamps at fifty cents per hundred, and I arrived at 
the figures that are in that complaint. 

Q. Do you know what that figure is ? A. I think it was a 
net price of $18,000. 

Q. Your mother sold these two properties for $14,500? 
A. That is correct. 

Q. Did you have any conversation with Mr. Urciolo after 
the phone conversation which you listed the properties in? 
A. No. 

Q. Did you ever talk to him about this matter since then? 
A. No, I haven’t. 

Q. Had you ever met him before? A. Never seen him 
until he walked in with Mr. Houston this morning at the 
Assignment Commissioner’s office. 

Mr. Kelly: You may cross-examine. 

Cross Examination 

By Mr. Houston: 

25 Mr. O’Connor, you are a member of the Bar for 
how many years? A. Eight years, sir. 

Q. Where did you practice? Where was your office lo¬ 
cated? A. In the Munsey Building with Mr. Kelly. 

Q. Your father was Patrick J. O’Connor, the bondsman? 
A. That is correct; Patrick F. O’Connor. 

Q. Now, when your father died you were one of the at¬ 
torneys handling the estate? A. That is correct. 

Q. There was an estate of reasonably considerable size? 
A. It was. 

Q. You have handled that estate up to the present time? 
A. No; the estate was closed, Mr. Houston, about five 
months ago. 

Q. Well, insofar as your mother’s interest after the set¬ 
tlement of the estate, so far as concerns your mother, you 
are still handling and looking out for her interest? A. No; 
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Louis Pearlstein represents my mother. I didn’t think I 
should. 

Q. In this instance you did? A. Yes. 

Q. Your practice has been a general practice, has it not? 
A. That is right, mostly criminal 

Q. But it has also included some civil work? A. Very 
little, sir. 

Q. But you knew about the matter of real estate contracts 
and brokerage? A. I knew enough to pass the Bar examina¬ 
tion and get good marks in school, but I have had no 

26 real estate cases. Ninety-five per cent of my business 
is criminal. 

Q. But you were sufficiently acquainted with it to get by 
the Bar examination and make good marks in school? A. Oh, 
yes. 

Q. In this particular instance when you listed these prop¬ 
erties with the several brokers, you listed some in writing 
and some orally? A. I wrote a letter to the two places, Mr. 
Houston. They collected our rents. 

I wrote a letter to every tenant that lived in my father’s 
houses and giving them the right to purchase the property, 
and when quite a few didn’t purchase the property in which 
they lived, I wrote to George I. Borger, who collects the 
rents, and Floyd E. Davis. 

Q. Now, this other property, the Longfellow Street prop¬ 
erty, which of these were rented at these very low rents? 
A. One was rented to Mrs. Pumphrey. Mrs. Pumphrey had 
lived in that house for, I would say, ten years, and the rent 
has never been increased at any time. 

Q. The rent was the same so that there hadn’t been many 
repairs made out there? A. We thought it was in fair con¬ 
dition. 

Q. Had there been many repairs made? A. Yes; every 
house we owned was in perfect shape. 

Q. Had there been many repairs made? A. Yes. 

Q. So that it was in good shape, according to your opin¬ 
ion, at the time it was listed for sale ? A. Other than 

27 the front porch, which was bad. 
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Q. Well, now, at-the time you listed these prop¬ 
erties for sale, how many pieces of property were you 
handling for the estate at that time? A. I would say 
eighteen. When you say handling—I didn’t collect the 
rents. 

Q. I mean, you had oversight of them? A. That is right. 

Q. In this instance, when you say you got the telephone 
call, did you know of any Urciolo in town in the real estate 
business? A. No, sir, I didn’t. 

Q. Now, did you sell 1424 or 1344 E Street to George 
Urciolo? A. I certainly didn’t know I had. 

Q. Do you know whether or not you sold any of the prop¬ 
erties listed with anybody to George Urciolo? A. I didn’t 
know if it was to Urciolo. It was sold through Tabler, as 
I said. 

Q. Do you know whether there is a George Urciolo in the 
real estate business in the District of Columbia? A. No. I 
don’t. 

Q. Did you know whether there was a Raphael G. Urciolo 
in the real estate business prior to the time you listed the 
properties? A. I didn’t. 

Q. Did you make any investigation -whatsoever when you 
got the telephone call? A. Yes; I just looked in the phone 
book. 

Q. You made no investigation about the man or 
28 the office? A. No. 

Q. What did he ask you about the properties? 
A. He said what it is I had, and I said, 726 Webster Street 
and 521 Longfellow Street. 

Q. Was there any conversation about the description? 
A. Oh, certainly. 

Q. And conversation about the terms? A. No. About 
the price. 

I told him about the terms. I told him that each house 
had a trust, a large trust, and I told him who held the trust 
because I had the book right there, and the interest pay¬ 
ment, and who was the holder of the trust. 
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Q. Was anything said about tenants. A. No, sir. 

Q; Nothing was said about the reason you wanted to sell 
the houses or anything? A. Oh, yes. I told him we wanted 
to sell the houses because they were subject to trust. 

Q. Not on account of the fact of this rent? A. Did I tell 
him? 

Q. Yes. A. No, I didn’t, but that was the reason we 
wanted to sell them, naturally. 

Q. But you didn’t tell him that? A. No, I didn’t. 

Q. You told him you wanted to sell them because they 
were subject to trust? A. Yes, and the fact that we had 
hoped to get out of that money over the trust to use 
29 for another purpose. 

Q. You had given on this Northeast property— 
you had placed a trust on that of $4500? A. Because Mr. 
Tabler—it was between forty-five hundred and five thou¬ 
sand dollars; that is absolutely correct, sir. 

Q. Now, what was the reason that you state in your com¬ 
plaint you are not familiar with the real estate business and 
you could not expect to profit on the property? A. I felt 
this way, Mr. Houston: 

These houses were rented at low rents, and a real estate 
broker would not buy. You would have to look for a person 
who wanted to buy that house to live in. They could not be 
sold to brokers as an investment for $52.50 was the rent of 
Longfellow Street, and the $52.50 rent does not justify 
$7500 or an eight thousand dollar sale. 

At the Webster Street property, the rent was fifty-five 
dollars a month. 

When it was purchased by my father, he paid $7900 for 
it. He paid one thousand dollars to put an additional 
garage on the back, and my mother was interested in in¬ 
come. That is what she wanted, not houses subject to trust, 
and I didn’t see how these houses justified my mother hold¬ 
ing them. 

Q. In other words, they represented a difficult situation, 
an undesirable situation insofar as the estate was con¬ 
cerned? A. It certainly did, sir. 
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Q. And due to the fact that there were tenants in them 
you recognized might be more difficulty in making sales 
on them? A. They would have to be sold to a home 

30 owner. 

Q. Did you have any offers for these houses, except 
the offer Mr. Fisher made? A. Yes, I received an offer 
from Louis Bernstein, a broker in town, for $6500 cash. 

Q. For what? A. For 521 Longfellow Street. 

Q. Did you receive any offer on the Webster Street prop¬ 
erty, the property that Mr. Fisher offered you a contract 
on? A. No, sir. 

Q. When you got the contract from Mr. Fisher, you had 
listed the properties with other real estate brokers? Did 
you call any of these brokers to find out if they had any 
offers? A. No; I went down and asked Mr. Pearlstein. I 
sought his advice. 

Q. But you didn’t call on any of the other brokers stat¬ 
ing that Mr. Fisher had brought you a contract and if they 
had the contract ? A. I would never be able to sell a house 
in my life if I did that. 

Q. You didn’t? A. No. That would be trading behind 
a man’s back. 

Q. You mean to say that when one real estate broker 
sends a contract you can’t call on another one that you 
have listed the property with to find out if they have an 
offer in? A. The first thing he will say: You must have a 
contract or you would not be calling me. 

31 Q. Didn’t you reject the first offer made? A. I did 
after talking to Mr. Pearlstein. 

Q. You say after you received an offer from one real 
estate broker, where you have listed that property for sale, 
that you are barred— A. (interposing) That is not my 
statement at all. My statement was that you would not 
ever sell a piece of real estate if you did business that way. 

Q. That is so if you list your property with several real 
estate brokers? A. That is right. 

Q. One broker presented an unsatisfactory offer to you 
which you didn’t accept? A. That is right. 
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Q. You say that you would never sell a piece of property 
if you called up other brokers to see if you could get any 
offers on this property? A. That wasn’t your question 
at the time you started. Of course, we have a perfect right 
to call up a broker to see if he has an offer because you have 
an offer in front of you. But you can’t call up and say: 
Here, I have an offer of so much money. Is it a good sale ? 

Q. I didn’t ask that. My question was when you got this 
offer from one real estate broker, Mr. Fisher, did you then 
call up the other real estate brokers and ask them if they 
hadn’t had any offers on the property? A. No, sir, I 
didn’t because I knew they didn’t have any offers. 

32 Q. Why? A. Because they didn’t bring me any. 

Q. Then you didn’t call up Mr. Urciolo again? 

A. No. 

Q. The only contact you had was a telephone conversa¬ 
tion where you said you called up the real estate company? 
A. That is right. 

Q. And the person on that telephone, on the other end, 
asked you what you had for sale and you told him, and you 
discussed the encumbrances on the property, and the trusts 
were discussed? A. I stated in my opinion, and I thought 
anyone would agree that that was worth eight thousand, 
seven thousand. 

Q. Then you did discuss price? A. Yes, I did. I never 
said that I never discussed price. I never set a price, that 
I would be bound to accept if he brought me an offer. 

Q. But you did discuss price and told him to bring the 
best offer? A. Yes; the best offer he could get. That is 
absolutely correct. 

Q. After this how long was it after the conversation with 
the person that you say answered the Urciolo Realty Com¬ 
pany telephone, and the time, when Fisher brought you his 
offer, the first offer? A. Mr. Houston, it is almost impos¬ 
sible to say. I would say not more than a week. 

Q. When was it that you found out that there was 

33 a straw sale? A. Not until I found out about the 



24 


Urciolo Realty Company on the deed. That was June 
30th. 

Q. At that point you knew there was was a straw sale? 
A. In my opinion something was wrong; yes, sir. 

Q. Now, I ask you to look at the contract which has been 
offered in evidence, and you have identified Mrs. O’Con¬ 
nor’s signature on that? A. Yes. 

Q. It bears date of her acceptance of May 19th? A. Yes. 

Q. Now, the real estate broker there is Fisher, is it not? 
A. That is correct. 

Q. Did you make any inquiry to find out what office Fisher 
was working at? A. He told me he worked for himself as 
a broker. 

Q. Did he tell you where his office was? A. He gave me 
some phone number. 

Q. Was it the same phone number as the Urciolo Realty 
Company? A. No, it wasn’t 

Q. Did he tell you where you could reach him? A. On 
Fifteenth Street, if I am not mistaken. 

Q. Was that the same address as the Urciolo Realty 
Company? A. No bearing whatsoever on the Urciolo 
Realty Company. 

Q. And there was also one blanket offer for both houses? 
A. Of $14,000, sir. 

Q. Now, the contract signed was one blanket offer 
34 on both houses? A. Yes, sir. 

Q. Can you identify these deeds? A. Yes, sir, I 

can. 

Mr. Houston: All right; may I just have them in for 
identification? 

Will you mark these for identification? We are mark¬ 
ing them for identification but I will introduce them if your 
Honor has no objection. 

The Court: All right, sir. 

Mr. Houston: Will you mark them as Defendant’s Ex¬ 
hibits Nos. 1 and 2? 
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(Thereupon the paper writings in question were re¬ 
ceived in evidence and were marked by the Clerk of the 
Court “Defendant’s Exhibit No. 1” and “Defendant’s 
Exhibit No. 2,” respectively.) 

Mr. Houston: I -would like to show these to the jury. 

The Court: All right. 

(Thereupon the exhibits were handed to the jury.) 

By Mr. Houston: 

Q. You have identified those two exhibits, being deeds? 
A. That is right, sir. 

Q. Tell us where you got them before they were signed 
by your mother? A. They were either given to me by 
Mr. Fisher—that is who they were given to me by. 

Q. By Mr. Fisher? A. Yes. 

Q. Now, Mr. Fisher had told you that he was in business 
for himself and his office was on Fifteenth Street? 
35 A. On Fifteenth Street, and I am confident that he 
gave me a telephone number. 

Q. Did you inquire who Miss Owensbee was? A. From 
him? No, sir. 

Q. Did you inquire who she was at all? A. No. 

Q. As a matter of fact, you were not interested in who 
she was? A. At that time; no, sir. 

Q. All you were concerned with was to get a purchase 
price? A. Yes, sir. 

Q. And the identity of the purchaser was immaterial? 
A. That is right. 

Q. Will you look at these deeds and tell me whether they 
are in the same shape the ywere sent for signatures— 
that they were when you got them from Mr. Fisher? A. As 
I recall, I would say they are in the same shape, sir. 

Q. Can you tell me how many days—where did Mr. 
Fisher deliver them to you? A. I think he delivered those 
to me at 422 Fifth Street. I am not sure. I can’t be too 
sure about that. 
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Q. How many days elapsed between the time he delivered 
the deeds to you and the time you had the deeds executed 
by Mrs. O’Connor? A. The first day she was able to inter¬ 
view them. I don’t have any time on that. 

Q. Would you say one, two, or three days, or do 

36 you know? A. From the time I got them from 
Fisher, I don’t think it was any longer than two or 

three days at most, if it was that long. It may have been 
one day. 

Q. It could have been two or three days? A. It could, 
but I feel confident it wasn’t. 

Q. Where were the deeds in that time, in your possession? 
A. No, the deeds were given to me by Mr. Fisher. As I 
understand it, the deeds were in the District Title Company 
because they would not consent to have an outside Notary 
Public go outside and make two dollars. 

So I didn’t know where they were for a few days, but as 
soon as they gave them to Fisher, and he gave them to me, 
they were signed. 

Q. It may have been a day, or two, or three days, be¬ 
tween the time Fisher gave them to you and you had your 
mother, Mrs. O’Connor, execute them? A. I can’t tell you 
truthfully—it may have been a day or two or three, but my 
best recollection is that immediately upon getting the deeds, 
the first available time I could go to my mother’s with the 
Notary Public, they were signed and returned. 

Q. Do you live with your mother in the same house? 
A. No. 

Q. Do you see her every day? A. Every day that I am 
able, and that is about nine-five out of a hundred days. 

Q. From the time Fisher gave you the deeds until Mrs. 
O’Connor executed them, where were the deeds—in your 
possession? A. I think they were immediately taken 

37 by me to my mother and Miss Evans went along. 

Q. And the answer is “Yes”? A. Yes, and they 
weren’t in my possession any longer than I have told you. 
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I know we had an argument with the District Title Com¬ 
pany. They didn’t want anybody to send those out, and 
I said if it is a question of a dollar or two for the Notary 
Public to let me have the deeds and I will take my own 
Notary Public and return them. 

Q. When you had the argument about the deeds, was that 
prior to when Fisher gave you the deeds? A. Yes. 

Q. Did you have that in person or over the telephone? 
A. Over the telephone. 

Q. Had you been to the District Title Company? A. 
Never have been there on this case. 

It is my recollection that Fisher gave us the deeds, and 
I went out there to my mother’s to have her sign them and 
brought them right back. I don’t think they were in my 
possession any longer than it would take to have it done. 

Q. Were you present at the time your mother executed 
the deeds? A. Yes, sir, I was. 

Q. Did you go over them with her and tell her these are 
the deeds I want you to execute? A. No. I said these 
are the deeds on the sale of the two pieces of property. 

Q. You stayed there while the Notary Public filled 
38 out the engagement? A. It didn’t take over five 
minutes. 

Q. You handled the deeds prior to that time? A. Yes, 
I have. Mr. Fisher gave them to me and I took them out. 

Mr. Houston: Your Honor, I should like to show the 
jury the deeds to the property and call the jury’s attention 
to the endorsement on the back, and also that they are 
witnessed by J. Louis O’Connor. 

The Court: All right. 

(Thereupon Mr. Houston exhibited the paper writings 
to the jury.) 

A Juror: Where is Mrs. O’Connor’s signature? 

Mr. Houston: Here (indicating). 
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By Mr. Houston: 

Q. Now, Mr. O’Connor, you knew that the contract cov¬ 
ered both pieces of property, and yet you had separate deeds 
for each piece of property? A. Yes, sir. 

Q. Under the terms of your contract—did you read this 
before you signed it? A. No; Mr. Pearlstein advised me 
on that. 

Q. Mr. Pearlstein advised you on that? A. Yes, sir. 

Q. I am reading from Plaintiff’s Exhibit No. 1, the con¬ 
tract between Mrs. O’Connor and Ethel Owensbee, dated 
May 19,1943: 

It reads: 

“The seller agrees to pay to Alvin B. Fisher, his agent, 
the regular rate of commission fixed by the Washing- 
39 ton Real Estate Board, amounting to $725, and the 
Title Company, or the real estate office, through 
which settlement is made is hereby authorized and directed 
to make deductions of the aforesaid commission from the 
proceeds of the sale and to make payment thereof to the 
said agent. The entire deposit to be held by Alvin B. 
Fisher until settlement hereunder is made.” 

Nothing in this contract has the name Urciolo on it? A. 
No question about that. 

Q. You knew you were obligated to pay Fisher $725? 
A. There is a statement made in which we authorized $725, 
and my mother signed it. 

Q. You knew you had listed the property with Mr. 
Urciolo? A. That is correct. 

Q. Now, when you saw these deeds with the mail return 
to Urciolo Realty Company, did you raise any question 
in your mind as to whether you might be liable to Urciolo 
and Fisher? A. No. The first thing raised in my mind is 
that somebody had taken the property, bought it in his 
name; I was convinced he had purchased the property. 

Q. You saw that before your mother executed the deed? 
A. No; it was on my way to deliver the deeds to the Title 
Company. 
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Q. It was on there before your mother executed the 
deeds? A. Oh, yes. 

Q. You were convinced before you delivered it to the 
Title Company, you were convinced that Urciolo had 

40 purchased it? A. That was my honest opinion as 
to what Jbad happened. 

Q. Did you go to him and ask him. A. No. 

Q. Did you make any inquiry who Miss Owensbee was? 
A. I did immediately after that. 

Q. When you made inquiry who Miss Owensbee was, had 
you delivered the deeds to the Title Company? A. I had 
delivered them. 

Q. When you delivered the deeds to the Title Company 
did you leave with the Title Company any instructions to 
hold up the transaction until you could investigate further? 
A. I didn’t. 

Q. And the contract you signed authorized the sale for 
$14,000? A. That had been signed before that, authoriza¬ 
tion to give him the commission, Fisher. That had been 
signed prior to receiving the deeds. That is my best recol¬ 
lection. 

Q. Did you get a settlement sheet from the Title Com¬ 
pany? A. Yes. 

Q. Where is it? A. I think Mr. Kelly has it. 

Mr. Houston: Do you have it, Mr. Kelly? 

Mr. Kelly: Yes, sir. 

By Mr. Houston: 

Q. Well, now, haven’t you preserved the records on this 
transaction knowing that you had a suit in court? A. Cer¬ 
tainly. 

Q. Do you have the settlement sheet? A. I felt confident 
Mr. Kelly had it. 

41 Q. If he doesn’t have it, do you know where you 
can put your hands on it? A. If he doesn’t have it— 

I felt confident he had it. 

Q. If he doesn’t have it, can you put your hands on it? 
A. Yes; I may be able to, sir. 
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Q. Will you produce it? A. Yes; certainly. 

Q. Now, you were convinced that Mr. Urciolo had bought 
the property in his own name for himself before you deliv¬ 
ered the deeds? A. That is right. 

Q. Nevertheless you delivered the deeds without reserva¬ 
tion at the Title Compan? A. Yes. 

I called a real estate broker whom I knew and explained 
to him what I saw on that deed, mailed to Raphael Urciolo. 

That was George L Borger, on Indiana Avenue, and he 
told me. 

Mr. Houston: I object to what he told you. 

The Witness: You asked me why I turned them in with¬ 
out any reservation. 

By Mr. Houston: 

Q. You said you consulted a real estate broker. A. You 
asked why. 

Q. You said you consulted a real estate broker and you 
did put the deeds on his advice in the Title Company? A. 
That is right. 

Q. Without reservation? A. Yes, sir. 

42 Did you investigate Miss Owensbee before or after 
you put the deeds in the Title Company? A. Either 
that afternoon or the next day I called Stone’s Mercantile 
Agency and asked for a credit report. 

Q. Was that before or after? A. After. 

Q. After you put the deeds in the Title Company with¬ 
out any reservation? A. That is correct. 

Q. What investigation did you make at the Title Com¬ 
pany, if any, as to whether there had been any resale of the 
property? A. None, other than to call the settlement clerk 
and ask him if there had been a double settlement. 

Q. WTiat did he say? A. He said he didn’t know. 

Q. WTien you left the deeds at the Title Company, apart 
from the matter of the resale, you had no objection to 
either Owensbee or Urciolo buying that at the price agreed 
on? A. Oh, yes, I did. 
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Q. You did? A. Yes, indeed. 

I objected to him buying them. If he had been employed 
as my agent and he buys them and doesn’t tell me he is 
going to buy them—of course, that is what this suit is about. 

Q. Nevertheless you delivered the deeds without reserva¬ 
tion to the Title Company? A. That is correct. 

Q. When did you get your settlement sheet from 

43 the Title Company? A. I would say the customary 
period, which is about fifteen to twenty days, sir. 

Q. Now, did you personally deliver the deeds to the Title j 
Company? A. I think I did. 

Q. Are you sure or not? A. I am not sure. Either I 
went in—either Miss Evans went in. I was riding, driving 
a car the 15th of June, or I could have driven, but I think 
I went in with the deeds. 

Q. Do you think you personally did take them in your¬ 
self? A. I think I could have but I am not sure. 

Q. Well, now, if you took them in to whom did you de¬ 
liver them? A. The settlement clerk. 

Q. WTio was he? A. I don’t know if it was Thomas or not. 

Q. Now, this case is fairly important to your mother? 

A. Of course, it is. 

Q. You mean to say that you haven’t checked up to find 
out who the settlement clerk is? 

Haven’t you gone over to see the settlement clerk? A. No; 
it wasn’t important as to who the settlement clerk was. 

Q. Haven’t you gone back to retrace the steps? A. I 
know everything that happened. 

Q. Are you sure or are you not sure whether you de¬ 
livered the deed to the Title Company? A. I think I did 
but I am not sure. 

Q. Yet you know everything else in the transac- 

44 tion? A. You are darned right I do. 

Q. What was going on as far as this case was con¬ 
cerned—as far as what you saw? A. Nothing. 

Q. Was any settlement going on during the course of this 
case? A. I don’t know, but there was a settlement going on 
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at the time, and I recall the man—it is not Thomas—it is an 
elderly man on the right hand side at his desk. 

Q. Was the settlement of this case going on? Did he 
settle the case and did he make his figures up while you 
were there at the time you delivered the deeds? A. I don’t 
recall. 

Q. Now, when is the next time you went back to the Title 
Company after you delivered the deeds? A. Never went 
back in this case. 

Q. Were the checks mailed out to you? A. That is right, 
sir. 

Freybush, I think that is the name, the settlement clerk’s 
name. It is not Thomas. 

Q. Do you know whether the sale and the resale were all 
settled in the same case at the same time at the Title Com¬ 
pany? A. No, I don’t, but from the record of the Stone’s 
Mercantile Agency, this record of the two sales, I would 
say that it all happened at the same time. 

Q. But I thought you have never been to the Title Com¬ 
pany to investigate ? A. No; my attorney advised me not to. 

Q. Your attorney advised you not to check? A. 
45 That is right. 

Q. Now, Mr. O’Connor— A. (interposing) M*. 
Houston, that man’s name is Kleindenton. 

Q. There is a Kleinsmith up there. A. That is who it 
was. 

Q. So Mr. Kleinsmith worked on your case? A. He was 
working on settlement of some case, but whether it was 
this case or not, I don’t know. 

Q. You were not present at the time that settlement was 
made at the Title Company in this case? A. I said that 
settlement was being made at his desk when I was there. 
I never even thought it was a settlement in this case; no, sir. 

Q. To the best of your knowledge, you were not present 
at the Title Company at the time this case was settled? A. I 
was present when a case was settled when I handed these 
deeds this morning and spoke to him, but I didn’t know it 
was this case. 
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Q. How long were you there? A. Not longer than two 
minutes. 

Q. Have you ever been in on any settlements at the Title 
Company of sales of property? A. Yes, sir. 

Q. Have you ever been to any settlement at the Title 
Company which has been completed inside of two minutes 
on sales of property? A. No; it would take five to ten 
minutes. 

Q. And you were not there that long? A. No, sir, 

46 I wasn’t. 

Q. You were not present at the Title Company, as 
far as you know at the time this contract between Miss 
Owensbee and your mother was consummated and settled? 
A. That is true, but a case was being settled at his desk. 
He was in the progress of doing the work. 

Q. Did you ask whether this was in this case or some 
other case? A. No, I didn’t. 

Q. I ask you to look at these two instruments. One is a 
deed dated June 30th from Ethel Owensbee to Alfred Fer¬ 
ranti and ask you if you can look at this deed and tell 
whether the property described in that corresponds with 
the description of the property in the deed that your mother 
made to Miss Owensbee? A. Yes, it does. 

Mr. Houston: I ask that this deed from Ethel Owensbee 
to Alfred Ferranti be marked as Defendant’s Exhibit 3. 

(Thereupon the document in question was received in 
evidence and was marked by the Clerk of the Court “De¬ 
fendant’s Exhibit No. 3.”) 

By Mr. Houston: 

Q. I ask you to look at this deed of trust, dated June 30, 
1943, to David Eichmer and John Urciolo, trustees, and ask 
you to compare that with the Defendant’s Exhibit No. 2 
and see whether the property described in the deed of trust 
is the same property as that described in the deed from 
your mother to Miss Owensbee (handing a paper writing 
to the witness) ? A. (after examining the paper 

47 writing referred to) That is correct. 
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Mr. Houston: I ask that this deed in trust be 
marked “Defendant’s Exhibit 4.” 

(Thereupon the document in question was received in 
evidence and vras marked by the Clerk of the Court “De¬ 
fendant’s Exhibit No. 4.”) 

Mr. Houston: I would like to pass these to the jury for 
comparison as to the dates. 

The Court: Yes. 

By Mr. Houston: 

Q. Mr. O’Connor, what would the Title Company do? 
Give us the procedure of this transaction. A. I don’t know, 
sir. 

Q. Now, but you do know that when you have a case in 
the Title Company, the Title Company has a file of its own? 
A. That is correct. 

Q. You don’t know that? A. No, sir, I don’t. 

Q. Now, your contract provided that Ethel Owensbee 
should pay Mrs. 0‘Connor $14,500 all cash? A. Yes, sir. 

Q. And did you make any inquiry as to how Ethel Owens¬ 
bee raised the cash? A. Did I? 

Q. Yes. A. No, sir. 

Q. You were not interested? A. That is correct; I 
wasn’t interested. 

Q. Now, you also know that any settlements— A. (inter¬ 
posing) Just a minute. There was a discussion 
48 when the contract was drawn for all cash that the 
holders of the trust that they would release the trust. 

I did that because I didnt’ want to state that on her con¬ 
tract and not be able to deliver it because the trust holders 
would not do it. 

Q. That was something between you and the trust hold¬ 
ers? A. Yes; before we got signed up. 

Q. That was an investigation you made before? A. That 
is right; we had discussed it with Mr. Pearlstein. 

Q. You were interested to know whether you could de¬ 
liver good title? A. That is right. 
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Q. But you didn’t make any investigation as to how Miss 
Owensbee was going to raise the cash? A. At the time the 
contract was handed to me; no, sir. I didn’t have any in¬ 
terest at all in that. 

Q. You also know that the Title Company makes up a 
settlement sheet for the purchaser and seller? A. That is 
right. 

Q. Did you ever investigate what the settlement sheet for 
the purchaser, Miss Owensbee, showed? A. No, sir, I 
didn’t. 

Q. As a matter of fact, the only thing you did at the Title 
Company was to deliver the deeds without restriction? 
A. That is absolutely correct. 

Q. Have you made any tender to Mr. Urciolo of his com¬ 
mission as agent? A. Of course, I haven’t. 

The Court: Mr. who? 

49 Mr. Houston: Mr. Urciolo. He claims that Mr. 

Urciolo is his agent. 

The Court: I understand it now. I didn’t understand the 
name. 

The Witness: No, sir, I haven’t. 

By Mr. Houston: 

Q. You have left the commission as paid to Mr. Fisher? 
A. That is correct. 

Q. Now, Mr. O’Connor, have you made any complaint 
about Mr. Urciolo to the Real Estate Board? A. I left that 
entirely to Mr. Kelly’s hands. 

Q. Well, the question is have you? A. Have I? 

Q. Yes. A. No, sir. 

Well—I won’t answer that. 

The Court: There is no reason why you can’t answer it, 
Mr. O’Connor. 

The Witness: I had discussed it with Mr. Kelly whether 
he thought it would be advisable for me to or not. 

Mr. Houston: You may examine. 
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Q. You are referring to the typewritten notation, please 
mail to Raphael Urciolo? A. Yes, sir. 

Q. When did you first see that? A. WTien we were taking 
the deeds back to the Title Company. 

Q. That was just a few minutes before you turned the 
deed over? A. Yes, and I was very fortunate to even notice 
it, in my opinion. 

Q. Did Mr. Urciolo or anyone on Mr. Urciolo’s 
53 behalf ever tell you that he was purchasing this 
property? A. No, he didn’t. 

A. Juror: May I ask him a question? 

The Court: Cei^ainly. 

The Juror: I want to know what is the connection of this 
Miss Owensbee woman with them. Does she work there? 

The Witness: She told me she worked in the Government, 
and she signed deeds for him. That was after June 30th. 

By Mr. Houston: 

Q. You know under the law that the time that you had 
the deeds in your hands, even though your mother had 
signed them, that they weren’t valid? A. I didn’t give any 
thought to it. 

Q. You know, as a matter of law and as an attorney of 
eight years experience in the District of Columbia, that a 
deed is not good until it is delivered? A. Oh, certainly. 

Q. And you knew that at the time you saw this deed with 
this notation on there, please mail to Raphael G. Urciolo, 
907 New York Avenue, that the deed at that time in your 
hands hadn’t transferred title from your mother? A. That 
is right. 

Q. Nevertheless, with that full knowledge you still de¬ 
livered it to the Title Company without restrictions? A. 
Absolutely correct, sir. 

Mr. Houston: That is all. 

By Mr. Kelly: 

Q. Did you know from this notation that this property 
was being sold to Urciolo or did you suspect it? A. All I 
had was a suspicion. 
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Q. And your mother had already signed a binding 

54 contract to sell these properties to Miss Ethel Owens- 
bee? A. That is correct. 

Mr. Kelly: That is all. 

The Court: There is no need to go any further now. You 
are just talking law now. That is all. 

Mr. Houston: I have no further questions. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Kelly: I wish to offer now this photostatic copy of 
the real estate bond, which was already marked by the pre¬ 
trial judge. 

Mr. Houston: No objection. 

Mr. Kelly: Call Mr. Fisher. 

Thereupon 

Alvin B. Fisher was called as a witness for and in behalf 
of the plaintiff, and being then and there duly sworn by the 
Clerk of the Court, assumed the witness stand and, upon 
examination, testified as follows: 

Direct Examination 

By Mr. Kelly: 

Q. What is your name? A. Alvin B. Fisher. 

Q. You are a licensed real estate broker? A. Yes, sir. 

Q. Where is your office? A. 839 Seventeenth Street, 
Northwest. 

Q. How long have you been engaged in the broker- 

55 age business in the District of Columbia? A. About 
seventeen years. 

Q. Now, did you handle the sale of two properties for¬ 
merly owned by Margaret E. O’Connor located at 521 Long¬ 
fellow Street and 726 Webster Street, Northwest? A. I did. 

Q. How did you first get a listing on those properties? 
A. I got them through another broker. 

Q. Who was it? A. Mr. Tabler. 
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Q. Did he take you to Mr. O’Connor? A. Yes, sir; that 
is right. 

Q. And Mr. O’Connor then verbally gave you the prop¬ 
erty to sell? A. To sell the property; that is right. 

Q. How long after that did you get a contract or an offer? 

A. I think it was within about anywhere from two to four 
days; within at least a week, I am positive. 

Q. When you first went to get th,e listing, you didn’t have 
any offer at that time? A. No, sir, I didn’t. 

Q. There did come a time, a few days later, when you 
submitted an offer to Mr. O’Connor? A. That is correct. 

Q. What was the price ? A. I believe the first offer, to the 
best of my knowledge, I believe it was fourteen thousand or 
thirteen thousand seven hundred and fifty. I am not sure 
but Mr. O’Connor turned it down. 

Q. Did there come a time when you made another 
56 offer? A. Yes, and I got another offer of fourteen 
thousand, five hundred and he accepted that. 

Q. In whose name was that? A. The purchaser, you 
mean? 

Q. Yes, A. I believe Ethel Owensbee. 

Q. Who is she? A. Well, to the best of my knowledge, 
I believe it is a straw party for Mr. Urciolo. I mean, I 
don’t know her personally. 

Q. Did you get her signature on this contract? A. No, 
Mr. Urciolo had the contract signed for me and turned the 
contract over to me. 

Q. You never met Miss Owensbee? A. No. 

Q. Did you know at the time that you made the offer to 
Mr. O’Connor that Miss Owensbee was a straw for Urciolo? 

A. Well, I didn’t know for a certainty but I had an idea. 

Q. Did you have any discussion with Mr. O’Connor as to 
that? A. No. 

Q. You never mentioned to him that you suspected Miss 
Owensbee was a straw? A. No. My duty was merely to 
effect a sale between the purchaser and seller; that is all. 

Q. There was never any conversation between you and 
O’Connor concerning Urciolo? A. No. 
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Q. You never mentioned Urciolo’s name to him or 

57 he to you? A. That is right. 

By the Court: 

Q. Did you know at the time Urciolo also had been en¬ 
gaged as a broker in this transaction? A. Oh, no. 

By Mr. Kelly: 

Q. After you had this contract accepted by O’Connor, 
did you get out of the deal then ? A. This is right. 

Q. You had nothing further to do with it? A. No. The 
only thing was to wait for the settlement and get my 
* commission. 

Q. Did you get your full commission? A. I did. 

Q. There was no agreement between you and Urciolo as 
to that? A. That is right. 

Mr. Kelly: You may examine, Mr. Houston. 

Cross Examination 

By Mr. Houston: 

Q. Mr. Fisher, did there come a time when you brought 
this property to Urciolo’s attention? A. That is right. 

Q. Now, at that time did Urciolo give any indication that 
he knew anything about the property? A. He didn’t seem 
to know a thing about it when I presented it to him. 

Q. What did you and Urciolo do? A. I put him in 

58 my automobile and we went out and looked at both 
properties, and the Webster Street property we 

could not get through, the people were out, and we did get 
through the Longfellow Street property, the lady let us go 
through. Both of them had tenants in the property. 

Q. WTiat did he say to yon? A. He said he liked the 
property and would give me an offer on it. 

Q. He said he would give you an offer? A. That is correct. 
Q. Did you ever split the commission with him or any¬ 
thing? A. No, sir. 

With Mr. Urciolo? 
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Q. Yes. A. No, sir. 

Q. Do you know whether or not there had been any efforts 
by Mr. Tabler to sell this property? A. I know that Mr. 
Tabler had the listing on it because I got the property from 
him. 

I didn’t know anything about the property. In fact, I 
never knew Mr. O’Connor until Mr. Tabler took me down 
and introduced me to him because the property came from 
the other broker. 

Q. Had you shown the property to anybody else except 
Urciolo? A. No. 

Q. He was the first person? A. That is right. 

Q. After the offer was rejected of fourteen thousand, to 
whom did you report that O’Connor would not take the 
fourteen thousand dollars? A. The first contract I 
59 got on it I turned that contract over to Mr. Tabler, 
and I suppose he took the contract to—no, we went 
down there together to Mr. O’Connor’s, Mr. Tabler and 
myself, and then Mr. O’Connor told us that he would not 
accept that offer, but he told us that he would accept 
fourteen thousand, five hundred. 

Q. Did you report that to Urciolo? A. Yes, sir, and we 
got new contracts. 

Q. Did he say he would raise it? A. Yes; he raised the 
price. 

Q. Did you take the deeds to Mr. O’Connor for signature? 
A. Yes, sir, I did . 

I didn’t take them—yes, but at the Title Company there 
I took them down to Mr. O’Connor because Mrs. O’Connor 
didn’t show up at the Title Company. She was ill, I believe. 

Q. Did Mr. O’Connor show up at the Title Company at 
settlement? A. No. 

Q. Neither one was there? A. No. 

Q. Was Mr. Urciolo there? A. Oh, yes; Mr. Urciolo was 
there. 

Mr. Houston: That is alL 
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Redirect Examination 
By Mr. Kelly: 

Q. Mr. Fisher, did you know that Mr. Urciolo resold this 
property? A. I knew so later; yes. 

Q. Did you ever have any conversation with Mr. 

60 O’Connor at all about Mr. Urciolo? Was his name 
ever mentioned between you two? A. Never. 

Q. You knew Miss Owensbee was a straw, did you not? 
A. As I say, I had an idea. 

I never saw Miss Owensbee or knew who she was, but 
Mr. Urciolo gave me the contracts with the signature on 
there of Ethel Owensbee. 

Q. But you never mentioned to 0 ’Connor your suspicion 
that Miss Owensbee was a straw? A. I had no reason to. 
I was effecting a sale for the owners of the property, and as 
long as I had a check on deposit and I knew the deal was 
going through; that is my interest in it. 

Q. How did you first get in on the deal? A. Through Bob 
Tabler. He is a friend of mine, and brokers give each other 
property for listing, and we cooperate together, and I have 
made deals—he has made a deal for me and I have for him, 
and he told me about the property. 

Q. He aided you in getting that listing from Mr. O’Con¬ 
nor? A. Yes, sir. 

Q. So that you went to talk to Mr. Urciolo as a buyer? 
A. Yes; I have sold him lots of property. 

Re-cross Examination 

By Mr. Houston: 

Q. You have gotten a check for deposit. Do you remem¬ 
ber whose check that was? A. You mean on the sale? 

Q. When you got the contract? Where is the con- 

61 tract? A- I think it was Mr. Urciolo’s check. 

Q. Mr. Urciolo’s check? A. Yes. 

Q. Let me ask you: In your experience as a real estate 
broker for real estate speculators is it customary for them 
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to buy property in the names of straws? A. I think about 
ninety-five per cent of them do. 

Q. Can you tell me why that is done, Mr. Fisher? A. Well, 
yes, because as a general rule if the owner of the piece of 
property thinks that a real estate broker is going to buy the 
property, as a general rule, they raise the prices because 
they figure the broker is buying that either for income or to 
resell the property at a profit. 

Mr. Houston: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Kelly: That is our case, if the Court please. 

• •••••••• 

[Thereupon defendant moved for a directed verdict, 
which motion the Court overruled and put defendant to 
his proof—E. 62-67.] 

Mr. Kelly: Before I close my case, I would like to 
69 introduce in evidence this case which was referred 
to, this case in which Mr. O’Connor and X were work¬ 
ing at the time, the Ercoli case. 

The Court: You don’t have to introduce it in evidence. 

Mr. Kelly: I just wanted the jury to have this to sub¬ 
stantiate the fact of the case on which we were working 
around the same time. O’Connor said that we had this case 
around the same time. He said that is why he remembered 
the case. 

Mr. Houston: If he wants to state the facts to the jury 
that it appears from Volume 76 of the D. C. Appeals that 
the case of Ercoli vs. The United States was decided on 
November 9,1942, a negligent homicide case, and Mr. Kelly 
and Mr. O’Connor were counsel, there is no objection to 
that. 

The Court: Is that all you want? 

Mr. Kelly: Yes. 

• •••••••• 


45 


Mr. Kelly: May I call this to the jury’s attention? 

70 The Court: Yes. 

Mr. Kelly: Members of the jury, there has been 
introduced in evidence Volume 76 of the Court of Appeals 
report and on Page 360 you will see a case which has been 
referred to here, the case of Ercoli vs. United States, which 
was a negligent honpeide case, decided November 9, 1942, 
in which Mr. J. Louis O’Connor, who testified yesterday, 
and I are counsel for the appellant (handing to the jury). 
• ••**#*** 

Raphael G. Urciolo the defendant herein, was 

71 called as a witness for and in his own behalf, and 
being then and there duly sworn by the Clerk of the 

Court, assumed the witness stand and, upon examination 
testified as follows: 

Direct Examination 

72 By Mr. Houston: 

Q. Mr. Urciolo, state your full name, please. A. 
Doctor Raphael G. Urciolo. 

Q. You are in the real estate business of the District of 
Columbia? A. I am. 

Q. A licensed broker? A. I am. 

Q. How long have you been in the real estate business as 
a licensed broker? A. Let me see. I left Hopkins in 1935 
or 1936. 

Q. Have you been in business in the District of Columbia 
since that time? A. Yes, sir. 

Q. Now, you are trading as what? A. Raphael G. Ur¬ 
ciolo, trading as Urciolo Realty Company. 

By the Court: 

Q. You are the sole member? A. I am the sole manager- 
owner. 

By Mr. Houston: 

Q. Did you know Mr. J. Louis O’Connor? A. I certainly 
didn’t. 
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I asked you yesterday morning if he was Mr. Kelly. I 
never saw him. 

Q. Do you know Mr. Owen ? A. I never saw him. I saw 
him here for the first time yesterday morning. 

Q. Did you at any time in the year 1943 have a 

73 conversation with Mr. J. Louis O’Connor about the 
sale of property at 521 Longfellow Street and 726 

Webster Street, Northwest? A. The first time I heard of 
Mr. 0 ’Connor vras when I received a letter from Mr. Kelly 
about two or three months ago. 

Q. Was that before or after the sale? A. Oh, after the 
sale; the sale was last year some time. 

Q. Now, did you ever list these properties, 521 Long¬ 
fellow Street and 726 Webster Street? A. I have never 
listed those properties. 

Q. Did you ever serve as an agent for Mrs. O’Connor? 
A. No. 

The Court: That is a question of law. 

By Mr. Houston: 

Q. Did you ever have a conversation with J. Louis O’Con¬ 
nor about listing these properties? A. I have never spoken 
to or heard of J. Louis O’Connor until I got a letter from 
Mr. Kelly three months ago stating that Mr. O’Connor 
wanted to, was claiming a thousand dollars excess profits 
on these properties. 

Q. Mr. Urciolo, did you ever call Mr. O’Connor’s office? 
A. I have never called Mr. O’Connor’s office. 

I don’t know where his office is. 

Q. Did Mr. O’Connor ever call your office, as far as you 
know? A. As far as I know, he never called my office. 

Q. Did Mr. O’Connor have a conversation with you about 
the sale of these properties? A. None whatsoever. 

Q. Did you have these properties listed in your 

74 office for sale ? A. I had them listed in my office for 
sale after I bought them; yes, sir. 

Q. Did you have them listed in your place. 
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Tell us the date of the contract of purchase. A. I would 
say it was around the first part of May, 1943. 

Q. Would you check the records? Under whose name did 
you buy them? A. I bought them in the name of Ethel 
Owensbee. 

By the Court: 

Q. In what name? A. Ethel Owensbee. 

By Mr. Houston: 

Q. I ask you to look at this document, Exhibit No. 1, and 
ask you if that refreshes your recollection? A. That is 
correct. 

Q. From an examination of that document, can you state 
when it was that you contracted to buy the houses? A. May 
19th. 

Q. Did you have the properties listed in your office prior 
to May 19th. A. I didn’t. 

Q. Did you have any prospects for the houses prior to 
May 19th? A. None whatever. 

Q. When did you first find out about the houses ? A. Mr. 
Fisher had been selling me various properties and 
75 he came around to my office and said he had two good 
properties. 

By the Court: 

Q. When was that about? A. In around May. I would 
say around May 15th. 

The Court: What is the date of the contract? 

Mr. Houston: May 19th. 

The Witness: Mr. Fisher took me in his car and took me 
to 726 Webster Street, and we could not get in. 

Then he took me to 521 Longfellow Street, and finally 
after a long talk with the tenant we were able to get in, and 
I made Mr. Fisher an offer of $14,000 for the properties. 
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By Mr. Houston: 

Q. Was that accepted? A. That wasn’t accepted. 

Q. Was there a subsequent offer within one or two days 
later? A. Mr. Fisher came in and told me that they would 
take only fourteen thousand, five hundred; that was the 
very best they could possibly do, and I gave him a contract 
for fourteen thousand, five hundred, and I signed my check 
in his presence and gave him the contract. 

Q. I ask you to look at this and say if you can identify it. 
A. That is my check to Mr. Alvin B. Fisher. 

Mr. Houston: I ask that it be marked in evidence as 
Defendant’s Exhibit No. 6. 

The Court: Are you offering it in evidence? 

Mr. Houston: Yes, sir. 

The Court: Have you seen it, Mr. Kelly? 

Mr. Kelly: Yes, sir. 

76 Mr. Houston: Yes, sir; I showed it to him first. 

The Court: All right. 

(Thereupon the document in question was received in 
evidence and was marked by the Clerk of the Court “De¬ 
fendant’s Exhibit No. 6.”) 

Mr. Houston: I show you a check, gentlemen of the jury, 
and call your attention to the $200 deposit under the J. 
Louis O’Connor contract. 

By Mr. Houston: 

Q. Who is Miss Ethel Owensbee ? A. She is a girl I went 
to law school with. 

Q. Did she have any interest in the property? A. None 
whatever. I was buying it myself. 

Q. Did she put up any money at all on the sale? A. Not 
a dime. 

Q. Is this the only time you have ever used her as a straw 
party? A. I have used her with Mr. Fisher and others, at 
least a dozen times. Maybe two or three dozen times. 

Q. Was there anything unusual in using her as a straw 
party in this? 
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Mr. Kelly: I object to that. 

The Court: I will have to sustain the objection. 

By Mr. Houston: 

Q. What was the condition of 521 Longfellow Street at 
the time it was inspected by you and Mr. Fisher? A. Well, 
it was dilapidated. 

I don’t think it has been painted for six or seven years at 
least because that is the first thing I had to do, was to paint 
the entire outside and repair the roof as soon as the 
77 contract was signed. 

Q. How much did you spend on repairs? A. Well, 
less than five hundred dollars. 

Q. Could you give us as nearly as you can your best 
recollection as to the amount? A. About $425. 

Q. Did you subsequently resell the two properties? A. I 
did. 

Q. I will ask you to look at these documents and see if 
you can identify them. A. I sold 521 Longfellow Street for 
$8250, $825 cash, and I took back—I put a first trust on it 
and took a $1900 note payable around ten dollars a month. 

By the Court: 

Q. At the time of the contract, as I understand it, the 
19th of May had you or not negotiated the sale of this 
property? A. Definitely not, sir. 

The Court: Proceed. 

Mr. Houston: I am going to introduce these contracts. 

By Mr. Houston: 

Q. Is this the contract between you and Eichner for the 
sale of 521 Longfellow Street (handing a paper writing to 
the witness) ? A. (after examining the document last above 
referred to) Yes; I signed that myself. 

The Court: What is the date of that? 

Mr. Houston: June 5, 1943. 

I ask this be introduced in evidence. 
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(Thereupon the document in question was received 

78 in evidence and was marked by the Clerk of the Court 
“Defendant’s Exhibit No. 7.”) 

By Mr. Houston: 

Q. I ask you to look at the other document and see if that 
is a contract for 726 Webster Street (handing a paper writ¬ 
ing to the witness)? A. (after examining the document 
last above referred to) It is. It is in my handwriting. 

Q. What is the date? A. May 29th. 

Q. And the amount? A. $8750. 

Mr. Houston: I ask this be introduced in evidence. 

(Thereupon the document in question was received in 
evidence and was marked by the Clerk of the Court “De¬ 
fendant’s Exhibit No. 8.”) 

By Mr. Houston: 

Q. Now, did you have to do anything about the 521 Long¬ 
fellow Street property as a condition to sale? A. Yes; I 
had to guarantee to redecorate the house throughout in¬ 
side; the outside had already been done. 

Q. Is that the agreement there? Does that agreement 
spell out the terms of what you were to do (handing a. 
paper writing to the witness) ? A. (after examining the 
document last above referred to) It does. 

Mr. Houston: Gentlemen of the jury, I will show you this 
in just a second and I wanted to call to your attention that 
the terms of the Eichner property at 521 Longfellow Street 
were that the seller agrees to paint and paper the 

79 house throughout inside. 

I show you now the contracts of resale and call 
your attention to the fact that 521 Longfellow Street bears 
date of June 5th and 726 Webster Street bears date of May 
29th (handing the paper writings to the jury). 

I will exhibit this to counsel and the Court while the jury 
is waiting. I think that will save time. 
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If your Honor please, it might save time if the jury would 
suspend now and let me introduce this other exhibit and 
some of the jury could look at that while some look at the 
other papers. 

The Court: All right. 

By Mr. Houston: 

Q. Mr. Urciolo, the sale by Mrs. O’Connor to Miss Owens- 
bee, your straw, and your resales of 521 Longfellow Street 
to Eichner and 726 Webster Street to Ferranti were they 
all settled at the Title Company at the same time? A. All 
at the same time; including the house I had to resell for 
Ferranti. 

Q. Is that the settlement sheet (handing a paper writing 
to the witness)? A. (after examining the document last 
above referred to) That is the settlement sheet. 

Mr. Houston: I ask that that be marked as an exhibit. 

(Thereupon the document in question was received in 
evidence and was marked by the Clerk of the Court “De¬ 
fendant’s Exhibit No. 9.”) 

By Mr. Houston: 

Q. I hand you also two documents, one that was intro¬ 
duced yesterday, a deed of trust, and also another 
80 one, a note, and ask you if that was the note which 
is a part of the settlement of the Eichner purchase? 
A. Yes, sir. 

Q. Is that a first or second trust note? A. Second trust. 

Q. It is behind how much? 

Mr. Kelly: I object to that. 

By Mr. Houston: 

Q. Was there a first trust? What was the first trust in 
front of that second trust note? A. I think it was about, 
I am not sure, about fifty-five hundred. 

Mr. Houston: If the jury please, I should like to call at¬ 
tention to the settlement sheet, and will you come up here 
as I point out the items on it, Mr. Kelly? 
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The fourteen thousand, five hundred is the contract price 
paid Mrs. O’Connor. 

If you notice here, this is $8250, which is the Eichner 
property on the resale, and the $8750 was the Ferranti re¬ 
sale, so that you have a total of $17,000 with the adjustment. 

This here is the Eichner sale. This is the second trust 
note made by Eichner. Under the terms of the contract 
here $5500 is the first trust and the $1900 note is the second 
trust, and there was $825 in cash. 

The $14,500 amount is the price of the O ’Connor contract, 
and the $8250 is the purchase by Eichner of 521 Longfellow 
Street, and $8750 is for the Webster Street property sold 
to Ferranti. 

The whole thing is balanced together and settled 
81 at one time. 

By Mr. Houston: 

Q. Mr. Urciolo, you have explained the Eichner deal. 
You said you had to obligate yourself to do certain things 
required in that as a condition of sale. 

Explain the Ferranti sale. A. Well, Mr. Ferranti came 
to me and asked for a house, and I said—I told him about 
726 Webster Street. 

Q. When is this? Give us an approximate time. A. I 
would say—let me see. That was on May 28th. I know it 
was the day before the contract was signed and therefore 
it was May 28th. 

Q. O.K. A. And I told him he could not get in to see it 
that the tenant would not let anybody in to see it but not to 
be deceived by the outside appearance; that it had just been 
run down and that the house structurally was sound and all 
right, in my opinion, and he being a contractor could under¬ 
stand that. 

By the Court: 

Q. You told him he could not see it? A. Yes. The tenant 
would not let him in. 



53 


I never went in myself. I had to gamble on it. 

And so he said he would buy it provided I bought his 
house. 

By Mr. Houston: 

Q. He had another house? Where was his house? A. 537 
Kenyon Street. 

Q. Did you have to sell his house? For what figure? 
A. $9250. 

Q. Will you figure out the commission on the $9250 
82 house and show how it worked in these sales? A. I 
figured that would be all right because on selling his 
house I would get five per cent commission, which was 
$462.50. So it would be about eighty-seven fifty what I was 
selling his house for. 

Q. It was practically a swop of the Webster Street house 
for Ferranti’s other house? A. Yes. Well, I was glad to 
do that because I could always show his house, he being the 
owner occupant, and the other house I could not show to 
sell. 

Q. Did it amount to very much more than a swop? A. 
Fifty dollars difference. 

Q. It was almost the same price for the Webster Street 
house as for Ferranti’s house? A. That is right. 

Q. Were you present at the time that the settlement was 
made? A. I was there with Ferranti 

Q. Was Mr. O’Connor there? A. I never saw Mr. O’Con¬ 
nor until I heard of him, until yesterday morning, the 
Assignment Clerk’s office. 

Q. Now, Mr. Urciolo, is it an unusual thing for you to 
buy houses that are out of condition, refinish them and sell 
them again on the market as a speculation? 

Mr. Kelly: I object to that. 

The Court: The objection is sustained. 

By Mr. Houston: 

Q. Now, take the Eichner sale. Tell the jury how much 
cash you got out of that. 
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Mr. Kelly: I object to that, your Honor. 

83 The Court: I will admit it but I don’t see the 
relevancy. 

Mr. Houston: The relevancy would be on their claim for 
excess profits. 

The Court: On that basis probably you are right. 

Mr. Kelly: My objection is that the amount of cash he 
received hasn’t anything to do with it. 

The question is: How much did he sell it for? 

The Witness: I got ten per cent cash. 

By Mr. Houston: 

Q. Which was what? A. $825. 

Q. And you got a note for how much? A. $1900. 

Q. Then there was a first trust, a building and loan asso¬ 
ciation trust? A. Yes, sir. 

Q. For $5500? A. I am not sure. It was around fifty-five 
or fifty-seven fifty. 

Mr. Houston: Now, this note which has been introduced 
in evidence already from that I would like to read just the 
payments to the jury. This is a note for $1900, dated June 
30,1943, with David Eichner and Lillian Eichner for $1900, 
and the rate of interest is six per cent per annum, such 
interest is payable at the rate of ten dollars a month with 
the privilege of making larger payments at the end of every 
month. 

Your Honor, it is just a matter of a mathematical com¬ 
putation if you don’t mind me computing the interest 

84 on the $1900. 

The Court: I do not see any objection. 

Mr. Kelly: I don’t see any but my original objection was 
to this one question. As far as the damage goes, what did 
he resell it for, and the damage would be what he resold it 
for over what he paid for it. 

The Court: I thought that is what you were trying to 
prove. 

Mr. Houston: Yes. If he sold it for $825 cash with a note 
of $1900. That is the difference from a sale for all cash. 
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The interest on the $1900 at six per cent is $114, and I 
wish to call attention to the fact that ten dollars a month— 
that $114 is almost ten dollars a month, and that the note 
itself is carrying the interest only at the outset. It is until 
paid; that is what it provides. 

But I was going to call attention to the fact that in the 
deed of trust the provision in that whereby the purchaser 
will pay $65 a month and that $55 is paid to the Building 
Association, which improves the equity. I will read the 
terms to the jury. 

(Thereupon Mr. Houston read a paper writing to the 
jury.) 

By Mr. Houston: 

Q. Mr. Urciolo, at the present time is this the balance 
of the note (indicating) ? A. It is. 

Mr. Houston: I call the jury’s attention that the note 
made on June 30,1943, shows a balance on March 30, 1944, 
of $1662.78. 

The Court: Will you approach the Bench a minute, please, 
gentlemen? 

(Thereupon there was a conference had at the 
85 Bench between the Court and counsel for the respec¬ 
tive parties, which, at the direction of the Court was 
not recorded, and following which this then occurred:) 

Mr. Houston: If the jury please, Miss Owensbee is in the 
Government and she has just gotten off, and the Court has 
agreed to interrupt the examination of Mr. Urciolo to bring 
her in so she can testify and so get back on the job. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Houston: Call Miss Ethel Owensbee. 

Thereupon 

Ethel Owensbee was called as a witness for and in behalf 
of the defendant, and being then and there duly sworn by 
the Clerk of the Court, assumed the witness stand and, upon 
examination, testified as follows: 
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Direct Examination 
By Mr. Houston: 

Q. Your name is Miss Ethel Owensbee? A. Yes, sir. 

Q. And your address? A. 802 Nineteenth Street, North¬ 
west. 

Q. And your occupation? A. I am an attorney with the 
War Food Administration. 

Q. Do you know Mr. Urciolo? A. Yes, sir. 

Q. Will you state where you met him? A. I met 
86 him at Mr. Walter Newland’s law office in February, 
1942. We both took a quiz course for the Bar ex¬ 
amination from Mr. Walter Newland. 

Q. Did there come a time subsequently that you gave Mr. 
Urciolo permission to use your name as a straw party in 
real estate transactions? A. Yes, sir. 

Q. Has he used your name in more than one transaction? 
A. Yes, sir. 

Q. Can you identify your signature on these deeds? A. 
Yes, sir; that is my signature. 

Q. Did Mr. O’Connor ever call you about this matter? 
A. No, sir. 

Q. Did Mr. O’Connor ever call you and tell you that he 
had some more real estate to sell and wanted to know if you 
were interested in it? A. I never—I certainly can’t recall 
having any kind of conversation with Mr. O’Connor. 

Q. To the best of your knowledge you never had any con¬ 
versation with him at all? A. That is true. 

Mr. Houston: That is alL 

Cross Examination 
By Mr. Kelly: 

Q. Approximately how many times have you acted as a 
straw party for Mr. Urciolo? A. Oh, I would say three or 
four times. 

Q. How are you compensated for that? A. Not at all. 
He is a friend of mine. 
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I know the family. I know Mrs. Urciolo, and I 

87 know his father and his brother, Joe, and his uncle. 

Q. Take this transaction here. Where did you sign 
the first agreement to purchase, the sales agreement? Do 
you recall? A. I signed it where he told me to. 

Q. Did you go to his office, or did Mr. Fisher bring it, or 
where? A. I went with Mr. Urciolo, I think, to the Title 
Company. 

Q. Did you sign another paper before you went to the 
Title Company? A. No, sir; never signed anything in Mr. 
Urciolo’s office.- 

I worked at the Civil Service Commission then, and was 
very close to Mr. Urciolo’s office, and it was very easy—it 
was easier for me to go to the office. 

Q. You aren’t married, I take it? A. No, sir. 

Q. This is your signature, isn’t it, Miss Owensbee (hand¬ 
ing a paper writing to the witness) ? A (after examining 
the document last above referred to) Well, I don’t make an 
“O” like that. I can’t say. That “Owensbee” is not writ¬ 
ten the way I ordinarily write it. 

Q. You signed in connection with this O’Connor transac¬ 
tion—»you recalling signing only one paper and that was at 
the Title Company? A. Oh, I don’t say I recall signing only 
one paper. I recall signing only at the Title Company. 

Q. Do you know what date you were at the Title 

88 Company? A. No, sir; I could not say that. 

Q. Now, this is your signature, isn’t it (handing a 
paper writing to the witness)? A. (after examining the 
document last above referred to) Yes; that is my signature. 

I saw that before. 

Q. But you say that is the same as this signature? A. I 
don’t make an “0” like that. I didn’t write that there. 
That is not my signature (indicating). 

Q. Referring your attention to the deed, from that deed 
can you refresh your recollection as to when you signed this 
at the Title Company? A. I suppose I can look at the date. 
It says May 30th. That doesn’t refresh my recollection 
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very much, except that I know it was some time before the 
24th of July that I went to Agriculture. 

Q. You had no independent recollection of having signed 
this paper at all, dated May 19th? A. Well, it doesn’t look 
like the way I write my last name. 

Q. I nconnection with the O’Connor transaction on only 
one occasion did ypu sign papers; is that correct? A. I 
suppose so. 

I went more than once to the Title Company, and frankly, 
I didn’t pay any attention to them. 

Q. And for making that trip to the Title Company and 
for acting as a straw on any other transactions for Mr. 
Urciolo, you received no compensation? A. That is true. 

Q. And you had first met Mr. Urciolo in February 
89 of 1942, a few months before the transaction was 
entered into? A. That was 1942. I remember I met 
him in 1942. I know it was that month because Mr. Newland 
started his course and I met Mr. Urciolo who was there the 
first night I went there, and I know it was in February be¬ 
cause I went to Civil Service on February 16th, and it was 
about ten days after that that I met Mr. Urciolo. 

Q. Do you know Mr. Fisher? A. I believe he is,employed 
by the Title Company, but I didn’t pay any attention. I 
don’t know but I could not say that I remember any Mr. 
Fisher. 

Q. The Mr. Fisher whose name is on this purchase and 
sales agreement? A. I told you I didn’t pay any attention 
to these things. 

I am a friend of his and purely did it as a favor, and I 
didn’t pay any attention to the personalities involved. 

Q. This Mr. Fisher here represents himself as being your 
agent— 

Mr. Houston (interposing): Oh, no. The agent of the 
seller. He knows better than that. 
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By Mr. Kelly: 

Q. And Miss Owensbee, while you were working at the 
Civil Service Commission, did you at one time work at 
Eighth and E Streets? A. That is at the main building? 

Q. Yes. A. No. 

Q. Did you work there? A. No. 

90 Q. You have never had any conversation with any¬ 
body who identified himself as Mr. O’Connor? A. I 

may have now after the transaction was closed. 

No; I can’t recall anything like that at all. 

Mr. Kelly: That is all. 

The Court: May this lady be excused? 

Mr. Houston: Yes. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Houston: Mr. Urciolo, take the stand again. 
Thereupon 

Eaphael G. Urciolo the defendant herein, was recalled as 
a witness for and in his own behalf and, having been previ¬ 
ously duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified further as 
follows: 

Direct Examination (resumed) 

By Mr. Houston: 

Q. Mr. Urciolo, going back to Miss Owensbee’s testimony, 
was Miss Owensbee present at the Title Company at the 
time settlement was made? A. Yes, sir, I went to get her 
in my car and brought her to the Title Company on June 
30th for her to sign the deeds, as I recall. 

Q. Was Miss Owensbee present at the time that contract, 
the O’Connor contract, was given to Mr. Fisher? A. Of 
course not. 

Q. Was that Miss Owensbee’s signature? A. No, 

91 sir. 

Q. Whose signature is that? A. I think it is one 
of my secretary’s. 
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Q. How long was it prior to the time that Mr. Fisher 
brought you back the news that Mr. O’Connor for his 
mother would not take fourteen thousand but would take 
fourteen thousand, five hundred, how long w^as it before 
you gave the offer of fourteen thousand, five hundred with 
the check? A. I gave it to him forthwith. 

Q. Did you go out to Miss Owensbee to try to get her 
signature on it? A. She didn’t even know about the thing. 
I mean, Mr. Fisher knew I w’as buying the property, and he 
drew another contract and signed it again, and he still had 
my check. He just gave me another contract for fourteen 
thousand, five instead of fourteen thousand. 

Mr. Houston: I call your Honor’s attention to the date, 
and call the jury’s attention to the date on the Urciolo check 
as May 14, and the contract is of May 19th. 

By Mr. Houston: 

Q. This "was a check with the fourteen thousand dollar 
offer that he just kept? A. That is correct. 

Q. So that there wasn’t any check passed at the time that 
the May 19th contract was signed? He already had the 
check? A. That is correct. 

Q. Now, vrhat was the purpose of using Miss Owensbee 
in the transaction as a straw? A. I always used—I 
92 always used straws in the last five years practically. 

There are many reasons. One reason is that she 
is right down there. She is an attorney and understands 
what it is all about, and I can get her within three minutes. 

If I don’t use a straw, I have to be at the Title Company, 
and my wife has to be there to sign the deed of trust be¬ 
cause of her dower. 

And we would have to go to some Building Associations 
in addition to the Title Company. Some associations want 
to see you sign the check, and you have to go to the Building 
Association and sign the check. 

But that is not the main reason lately. The main reason 
lately is this: That the Building Associations don’t like to 
lend too much money, especially if it passes over a hundred 
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thousand or two hundred thousand to any one person. As it 
is now some property I put in my name and my wife’s name. 

And every six months or every year or so we have to 
change the straw parties because we get too many in one 
name, and the Building Association indirectly suggests 
that because whenever the loans are over a quarter of a 
million dollars worth of trusts to one person, they won’t 
give you any more. 

The Court: It is a nice situation. 

The Witness: I am saying that as a fact. 

By Mr. Houston: 

Q. Except this: That the actual security is the property. 
The security for the loan is the property. As far as the 
Building and Loan Association is concerned, it is not made 
on the personality of the borrower? 

The testimony is in. 

93 The Court: It is still rotten. 

By Mr. Houston: 

Q. Mr. Urciolo, was there any unusual reason why you 
used a straw party in this transaction? A. No. I didn’t 
give it any thought, except the added fact that I didn’t want 
to go into this property. I was leery about it. 

The only thing I had was that I knew I was on a rising 
market. It was a good gamble, and I asked my brother to 
go in with me on it. I was scared to take this. 

I wanted to be sure to have a straw person, rather than 
four. I would have to have him and his wife and my wife 
sign. 

By the Court: 

Q. Do the Title companies here insure this title when 
they know it is a straw party? A. Yes; it is done all the 
time. 

Q. Do they for the straw parties when they know it? 

Mr. Houston: As far as you know. 
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The Witness: Yes; they do. 

They only guarantee the title according to the record. 
They only guarantee the chain. 

Mr. Houston: They guarantee the record title. 

The Court: I would not take a title where it was a straw 
title. 

By Mr. Houston: 

Q. Mr. Urciolo, I don’t think you developed the matter 
of the Ferranti transaction through to the end. 

Were you able to sell Ferranti’s other house for cash? 
A. No; I had to take a second trust back on that. 

Q. Do you know how much the second trust was? 
94 A. Around three thousand dollars. 

Q. Now, would it have been necessary, if you 
wanted to conceal your participation in this particular 
transaction, to have used another real estate broker who 
got the commission of $720? A. No. If I had known about 
this property, I would have tried to save the $725 and gone 
to the seller direct. 

Q. Suppose it were a scheme for concealment. Would it 
have been necessary to have brought Mr. Fisher in ? A. No. 
I could have used any straw for that matter and tried to 
get the commission for myself. 

The Court: Although there is no objection to the testi¬ 
mony, you are just arguing the case. 

A Juror: May I ask a question? 

The Court: Certainly. 

The Juror: Where is this commission shown on this set¬ 
tlement sheet? 

M*. Houston: This is a purchaser’s settlement sheet. The 
seller pays the commission and the seller gets a statement. 

I asked Mr. O’Connor to produce his settlement sheet. 
In other words, at the Title Company the two parties, the 
seller gets one sheet and the items are different on his sheet, 
and the purchaser gets one and on his it has different items. 

The commsision is no concern of the purchaser because 
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he is not to pay it. It is the concern of the seller, and there¬ 
fore it would show on the seller’s settlement sheet, and I 
asked Mr. O’Connor to produce it yesterday. 

May I ask if he has it? 

95 Mr. O’Connor: No; I cannot find it. I left it with 
Mr. Kelly and it is not in his file. 

Mr. Houston: All right; your witness. 

Cross Examination 
By Mr. Kelly: 

Q. Mr. Urciolo, talking about these straw parties for a 
moment, is the loan made to the straw party when property 
is purchased in the straw’s name? A. In general; often. 

Q. Was it done here? A. No. 

Q. To whom was the loan made? A. As I recall, it was 
made direct to Eichner and direct to Ferranti. 

Q. Well, now, you signed these agreements with Mr. 
O’Connor some time before you had any idea of selling 
Eichner and Ferranti; isn’t that true? A. That is correct. 

Q. And the deal called for all cash? A. The deal with 
Eichner? 

Q. Yes. A. Yes; definitely. 

Q. So at the time you were able to sell these properties to 
Eichner and Ferranti, but you didn’t know that when you 
signed that agreement? A. That is correct. 

Q. And this was signed by one of the persons in the office 
and not by Ethel Owensbee? A. She didn’t know about it. 

Q. Did you after signing this make any arrange- 

96 ment to finance it? A. Forthwith. 

Q. With whom? A. I called the Metropolis Build¬ 
ing Association and the National Permanent Building 
Association. 

Those are the two that did make the loans on that, and 
frankly, I don’t know which others. 

Q. Whose name was the application made in? A. In the 
name of Ethel Owensbee. 
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Q. So therefore she did apply through the Building and 
Loan Association? A. Through me but she didn’t know 
about it. 

Q. Did the Building and Loan to whom you applied, did 
they know? A. Yes. I had Ethel Owensbee up. 

Q. Was a credit report asked by them? A. Credit re¬ 
ports are not usually asked; only the American Building 
Association. 

Q. Was there any credit report asked? A. Not that I 
recall. 

Q. WTiat happened to that application? A. The Metrop¬ 
olis application was accepted. 

Q. In the name of Ethel Owensbee? 

Were there no further investigations as to who she was 
or what she did? A. That is correct. 

Q. As far as they were concerned, she could have been 

' unemployed or just recently out of jail? A. I could 
97 put a hundred thousand dollars worth of loan in the 
name of a bootblack today from one building asso¬ 
ciation. 

Q. That was done in this case? A. No; to save the dif¬ 
ference in revenue stamps. 

Q. You mean it had been contracted to be sold to Eichner ? 
A. Yes, sir. 

Q. Let us go back a matter of days to this first contract 
with O’Connor, dated May 19th. 

When did you first meet Mr. Ferranti? A. Mr. Farranti? 
I knew him for ten years. 

Q. When did you first talk with him about the house that 
he bought from you or from Miss Owensbee? A. Well, it 
was three weeks before settlement. That is the only way 
I can place it. 

Q. The settlement was June 30th; is that correct? A. That 
is correct.' 

Q. Now, between May 19th and three weeks before settle¬ 
ment—there is a period of six weeks? A. That is right. 



Q. So through a period of three weeks that you had the 
property yourself you had never even discussed with Fer¬ 
ranti the purchase of it? A. That is correct. I don’t know 
whether it was six weeks or three weeks, but I would say 
definitely for that period of time. 

I had no idea that Ferranti wanted one any more than 
President Roosevelt might. 

Q. Did you talk to any prospective purchasers? A. Yes; 
I listed the property with many agents. 

Q. And did your loan office attempt to resell it? 

98 A. I advertised it. I had it for sale in the Evening 
Star. 

Q. But you had no conversation with anybody before 
May 19th? A. I had a conversation with Mr. Fisher, who 
showed me the property three or four days before. 

Q. But you submitted this offer to Mr. Fisher, from 
Fisher to O’Connor? A. I didn’t know who owned it, and 
I gave it to Mr. Fisher. He said he was dealing with Tabler 
through Shannon and Luchs. 

That is all I know who owned the property. 

Q. You had a conversation with no one concerning the 
sale of the property at that time? A. Yes, sir. 

Q. Is the same thing true with Eichner? A. Yes; they 
were one deal. f 

Q. When did you enter into—is this the contract here 
between you and Ferranti? 

The Witness: I think so. 

Mr. Houston: Yes. 

By Mr. Kelly: 

’ «* 

Q. Now, this contract is dated May 29th and your con¬ 
tract with O’Connor was May 19th. 

So within ten days after the acceptance of this deal by 
Mrs. O’Connor, you entered into a deal with Ferranti? 
A. Yes, sir. 

Q. But you had no conversation with him concern- 

99 ing that matter before May 29th? A. Before May 
29th? No, sir. 
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Q. And he gave you one thousand dollars deposit at that 
time? A. Yes. 

Q. But you have known him for some time before that? 
A. Yes; for ten years. He does tile work for us. 

Q. Let us take the Eichner contract, dated June 5th. Is 
your testimony the same as to that? A. Mr. Eichner I never 
knew until Mr. Eichner signed the contract on June 5th, 
Sunday morning, at ten-thirty a. m. in my house at 4421 
Georgia Avenue, Northwest. 

I remember it because my brother brought him there, and 
he signed it Sunday morning. 

Q. That is the only time you had ever seen Eichner? A. 
Yes, sir. 

Q. What did you have this Eichner property advertised 
for? A. Either eighty-eight hundred or eighty-seven fifty. 
I had in there, ten per cent cash. I could not get rid of it in 
any other way, 

Q. Is this the $1900 note that you took (handing a paper 
writing to the witness)? A. (after examining the docu¬ 
ment last above referred to) Yes, sir. 

Q. As I understand it, if they paid this note the way they 
had to pay it, it would never be paid off? A. That is not 
correct. 

100 Q. Isn’t that what six per cent per annum amounts 
to? A. Nine fifty a month. 

Q. And the note is ten dollars a month. So there was 
fifty cents on the principal? A. That is correct. How¬ 
ever, it is the best I could do with the property. I could 
not sell it at any price, except in this sense: That I have 
an agreement there which states that the first trust, there 
should be ten dollars a month paid thereon. Consequently, 
since the first trust will definitely be paid off in eleven 
years—it can be over eleven years. Well, over fourteen 
years maximum to get all the money, and then it would be 
after eleven years they started paying on the principal of 
this note. Now fifty cents goes on the principal every 
month. 
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By the Court: 

Q. You mean that after fourteen years your second trust 
would be a first trust? A. After eleven years, yes, and then 
I would get sixty-five dollars a month instead of ten. 

By Mr. Kelly: 

Q. You never heard anything from the Real Estate Com¬ 
mission about this matter ? A. I haven’t. 

Q. Will you tell me this: Why did you use Miss Owens- 
bee in this transaction instead of someone in your office? 
A. We never used anyone in our office. 

Q. Why? A. Well, that is considered bad practice. I 
have used many straws. 

101 By the Court: 

Q. Is that the only thing that is considered bad practice? 
A. Your Honor, if I may say so— 

Q. (interposing) Making contracts here on Sunday, which 
would be illegal anywhere else. A. If they are illegal, why, 
the parties can cancel them. 

Q. It is a most remarkable legal procedure. A. Yes, 
Your Honor. Last night I sold two pieces of property. 
The Court: I know but somebody is going to blow up. 

By Mr. Kelly: 

Q. How many persons work in your office, Mr. Urciolo? 
A. At the present time I have two. 

Q. Both men or a man and a woman? A. A man and a 
girl. 

Q. Is the girl married? A. No. 

Q. Is the man married? A. Yes, sir. 

Q. But you have used the girl? A. No. 

Q. As a straw? A. No. 

Q. Did you use any other straws, other than Miss Owens- 
bee? A. Yes; several. We have to change every six months 
or about a year. 

Q. Now, your brother was in on this deal with you? A. 
Yes; he is in the Navy. 
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102 Q. At this time, at the time of this transaction he 
was here? A. That is correct. 

Q. As I understand it, the reason for that was you were 
not quite sure about this and you wanted to shift the bur¬ 
den? A. That is right. 

Q. Can you tell us how much profit you made on the resale 
of these houses, or the sale of one of the trade of the other? 
A. I would say, well, actually in cash, I guess I got about 
six hundred dollars cash, out of which at least that much 
went for repairs on the both houses. 

Therefore, my profit would be, the note, that second trust 
note I got. 

Q. Plus interest? A. Yes; plus interest as the years roll 
along. 

Q. Do you know the value today approximately on that? 
A. That $1600 note payable ten dollars a month? 

Q. It is nineteen hundred. A. It is $1662 now. 

Q. Figuring from the time you took it. A. Well, I would 
say fifty per cent is the fair market value. 

Q. That would be $950. A. I will offer it for that. 

Q. What is the profit from the other transaction ? A. On 
the other transaction? 

Q. The Ferranti deal. A. There wasn’t any. The Fer¬ 
ranti house was all profit. That was cash. 

Q. I mean, how much profit did you make on the 

103 Farranti deal. A. They were two as one, and you 
have to figure the two together. The figure I gave 

you. 

Q. You knew how much you had paid for both? A. Four¬ 
teen thousand five hundred. 

Q. And sold them for seventeen thousand? A. That is 
correct. 

Q. And this difference of twenty-five hundred dollars? 
A. That is twenty-five hundred dollars, of which nineteen 
hundred is payable ten dollars a month, and out of that 
comes repairs and any other items. 

Q. Why should repairs come out of it? A. I had to guar¬ 
antee them. 
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Q. Is that the four hundred dollar figure? A. Yes, sir, 
and on 5211 still have to do some more. 

Q. But the deal has been settled? A. At that time you 
could not get screening, and the man took my word I would 
do it this summer, and I intend to do it for him. 

Q. Now, Mr. Urciolo, can you tell me, going back to the 
0 ’Connor transaction itself, who ordinarily orders the title 
search? A. The purchaser. 

Q. Did you order a little search at or about the time you 
signed this, or after Mrs. O’Connor accepted it? A. I did. 

Q. How long ordinarily does that take? A. Thirty or 
sixty days. 

Q. Then you didn’t enter into contract with other 
104 persons until in one case ten days after this and in 
the other case sixteen days after that, and yet both 
transactions were settled at the same time. Can you explain 
that? A. Yes; in the first place this was thirty days, and 
the title had been ordered. 

Q. Don’t they take them on a first come first serve basis? 
A. Yes, but you can always get some friends to rush it for 
you. 

Q. It was to be rushed? A. No. 

Q. One was ordered five days in front of another and 
they were both ready at the same time? 

Mr. Houston: The question was if these were ordered 
after the closing? 

By Mr. Kelly: 

Q. My question is: The O’Connor contract was signed 
on May 19th. You testified, I believe, that within a day or 
so or almost immediately you ordered the title searched on 
these two houses. 

For one of these houses you entered into a new contract 
on May 29th? A. That is correct. 

Q. On the second contract, you entered into a contract 
to sell it on June 15th? A. That is correct. 
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Q. Yet the title search that was ordered as of the May 
19th transaction was settled at the same time as the June 
5th? A. There was no inconsistency. You can use 

105 the same title papers. 

Q. I am asking you if these title searches are taken 
out on a first come first serve basis? A. Ordinarily, I would 
say, yes. 

I don’t know what they do. I suppose—I know they have 
done it in my cases. I have been able to push mine ahead if 
I was in a hurry, have it done in two weeks, but it is rare. 
They ordinarily take around thirty days. 

I would say: If it is sold ten times during the month, it is 
still the same title. 

Q. Now, referring to your check that you made payable 
to Alvin Fisher, was there anything on the check which 
would indicate whether Mr. O’Connor ever saw it? Was 
there anything on the check to show it? 

The Court: The check speaks for itself. 

The Witness: The check speaks for itself. 

By Mr. Kelly: 

Q. The first you ever heard about these two O’Connor 
houses was when Mr. Fisher came around the 15th of May ? 
A. That is right. 

Q. You deny absolutely having any conversation with 
anybody who represented himself as being Mr. O’Connor? 
A. I definitely and positively do. 

Q. And you deny ever telephoning the office of Mr. 
O’Connor? A. I definitely do. 

Q. Did you ever know of any other houses that Mr. 
O’Connor’s father owned and his mother disposed of? A. 
No. Yes, perhaps I knew it. In the office Mr. Fisher stated 
that was part of an estate. 

Q. But you had nothing to do with the other houses 

106 in the estate? A. No. 

Q. Do you know whether or not your brother did? 
A. I would say, yes, because my brother is a young kid. He 
would never have bought anything without consulting me. 
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By the Court: 

Q. What is the position of that man with you? A. He is 
a salesman. 

Q. WTiat is the lady? A. She is the secretary. They both 
have been there only three months so they were never there 
at that time. 

Q. Would this man have any authority as to negotiations 
in a brokerage contract? A. He has a right to get them, but 
I sign them in my name. Of course, I have to approve them. 

Q. Do you know whether he called up Mr. O’Connor? 
A. No, because your Honor, he has only been working with 
me three months. 

By Mr. Kelly: 

Q. Who was working with him at or about the time of this 
O’Connor contract in May, 1943? A. Mrs. La Verne 
Schwartz. 

Q. Anyone else in the office? A. Well, my daddy is re¬ 
tired, and he comes down when he feels like it. 

Q. Was your brother in the office at that time? A. No, he 
wasn’t in the office at that time because he was just about 
getting ready to go in the Navy, I am quite sure. 
107 Q. Didn’t you say on direct examination that you 
wanted your brother in on this deal ? A. That is right. 

Q. He may have been here? A. I don’t say he wasn’t 
here. 

Q. You said he was getting ready to go in the Navy? 
A. Yes. He was here but not in the office. 

Q. Not in the office at any time during May of 1943? 
A. That I would not say. He might have come in occasion¬ 
ally. Of course, he is my brother and nobody would stop 
him, but he was getting ready to go in the Navy and he 
wasn’t working there. 

Q. When did he cease being active in the business? A. 
Actually about February. 

Q. 1943? A. Yes. 
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Q. Did any other man work in the office during the month 
of May, 1943? A. No. Mr. Cristobel had a license, but I 
don’t see him once a year. 

He just used my office as a convenience. You have to have 
a down town address, a business address. 

Q. He has an agent’s license? A. A salesman’s license. 

Also Mrs. Faterin, and I don’t see her once a year. She 
is in there for the same reason. 

Q. Who ordinarily would answer the phone in May? 
A. Mrs. Schwartz. 

Q. No man? A. No man. 

108 Q. Is it customary for you to sign the name of 
someone on these transactions without getting their 
permission at all? A. Well, it is probably that we know that 
the party has no objection. 

I know that other agents use my name and I have no ob¬ 
jection. 

Q. You are an attorney, are you not, Mr. Urciolo? 
A. I am. 

Q. You are familiar with the fact that these contracts 
can be specifically performed and enforced? A. I am. 

Q. And the only thing you paid out was a check for $200, 
and it is your testimony, as I take it, that you were per¬ 
fectly willing to subject Miss Owensbee to the possible 
litigation that would grow out of one of these things without 
even receiving her permission? A. She is an attorney too. 
She knows what goes on. 

Q. She didn’t know this was being done? A. No, but she 
came to the Title Company and signed up there. 

Mr. Kelly: I think that is all. 

Mr. Houston: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Court: Is there anything further, gentlemen? 

Mr. Houston: Mr. Fisher, will you take the stand? 

Thereupon 

Alvin B. Fisher was recalled as a witness for and in be¬ 
half of the defendant, and having been previously 
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109 duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified fur¬ 
ther as follows: 

Direct Examination (resumed) 

By Mr. Houston: 

Q. Mr. Fisher, do you remember how long it took Urciolo 
to give you this contract after you notified him that you 
could not get the first deal through for fourteen thousand 
dollars? A. I think it was about two days; one or two days. 

Mr. Houston: That is all. 

Mr. Kelly: I have no questions. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

The Court: Is that all, gentlemen? 

Mr. Houston: That is all. 

That is our case, your Honor. 

The Court: Proceed, gentlemen, to address the jury. 

Mr. Houston: Do you have any rebuttal? 

Mr. Kelly: No. 

Is there any discussion of prayers? 

Mr. Houston: No. 

The Court: We will excuse the jury. 

Mr. Houston: I said: I have no prayers. 

The Court: We will excuse the jury. 

(Thereupon at 11:30 o’clock a. m. the jury left the court 
room.) 

The Court: I understand, Mr. Houston, that you 

110 had a motion you wanted to make. 

Mr. Houston: I -wanted to renew my motion for a 
directed verdict on the ground that it was impossible to 
prove that Mr. Urciolo was an agent in this case. 

The Court: I will hear you, Mr. Kelly. 

Mr. Kelly: Well, the entire issue, as I see it, for this jury 
to pass on is whether or not O’Connor telephoned Urciolo’s 
office and there gave him a listing of the two properties, that 
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we must stand or fall on that, because if 0 ’Connor had no 
conversation with Urciolo and Urciolo wasn’t acting as 
broker or agent as far as O’Connor was concerned. But if 
there was a conversation— 

The Court (interposing): I understand the testimony on 
this point was, the testimony that I missed yesterday, that 
Mr. O’Connor testified that someone called him who stated 
it was a real estate office. In other words, O’Connor didn’t 
call him. 

Mr. Kelly: The first witness was the one who stated the 
telephone call came in for 0 ’Connor. He recalled the name 
Urciolo because he thought it was Ercoli, afld he gave the 
message to Mr. O’Connor. 

Mr. 0 ’Connor took the stand and stated he got a message 
and called the Urciolo Realty Company, and he called Mr. 
Urciolo, and he said: Do you have some property for sale? 

And he said: Yes; I have 726 Webster Street. 

What do you want for it? 

I don’t know. They have been in the family a long time 
and they are bringing low rents—he didn’t say that about 
the low rent. 

The Court: This goes to the jury on the question of 
111 whether he spoke to him. Today so much business 
is done by telephone. 

I remember very distinctly when I first came to the Bar 
to say that someone talked over the telephone, the Court 
would say you don’t know whether it was the person or not. 

But if we enforced a rule like that in this day and age, it 
would stop business because so much business is done over 
the telephone. 

Mr. Houston: I am not going to insist. I think I can 
follow your Honor’s ruling. As far as a directed verdict is 
concerned, your Honor must be able to rule for me on the 
motion. 

The Court: I was going to do it, but I had misunderstood. 
I am sorry about it because it is the first I remember having 
it happen. But I missed it entirely. However, if Mr. O’Con¬ 
nor called at the office and there is his testimony that he 
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called at the office and talked to Mr. Urciolo, that takes the 
case to the jury. 

Mr. Houston: That is what Mr. 0 ’Connor testified. 

The Court: I will have to send it to the jury. 

Mr. Kelly: I do have something to state to your Honor on 
this question as to the measure of damages. 

Your Honor, of course, will instruct the jury that I am 
basing my suit on the fact that if the jury finds that there 
was a conversation between Urciolo and O’Connor and that 
Urciolo was acting as a broker in this matter, then Urciolo 
has been guilty of a violation of the bond, and they will 
bring a verdict against the surety company in an amount 
not exceeding $2500 and the costs of this suit. 

Such action on the part of Urciolo, if die did have a 
112 listing, such an action on his part of purchasing of 
the properties through a straw party violates the provisions 
of the law. It is a question of how much damage can be 
proved. 

I proceeded on the theory that proof on the real estate 
resale, that the profit is what we want now as damages. 

Mr. Houston: It is not quite as simple as that. Somebody 
calling over the telephone and having a conversation— 
O’Connor over the telephone never offered the two 
properties. 

In order to establish Urciolo’s position as a broker in 
this transaction would be by an offer from O’Connor that 
Urciolo accepted; that O’Connor authorized the listing of 
it and that Urciolo accepted the position to act as broker. 

It may be accepted in a telephone conversation, but just 
because somebody calls up and inquires about property— 

The Court (interposing): Was Mr. O’Connor’s testimony 
that that was an offer and acceptance? 

Mr. Houston: What he testified was this, as I recall it. 
This was the testimony that Mr. O’Connor gave. That he 
called up, he called a number up. He asked who was there 
and someone said it was the Urciolo Realty Company, and 
that this voice at the other end asked if he had any property 
for sale, and he told them about this property and told him 
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that the property had trusts on it, and that he wanted to get 
enough over the trusts to pay off certain obligations of the 
estate. 

That the voice on the other end asked: How much do you 
want for them, and that he then said the properties were 
worth about seventy-nine fifty for one, I think he said— 
around eight thousand dollars for one and sixty-five 

113 hundred for the other, but he wouldn’t put a figure 
on it and to bring the best offers that he could. 

Mr. Kelly: Which he would submit to his mother. 

Mr. Houston: That is the essence of his testimony, as I 
recall it. 

The Court: If the jury believes that, then agency existed. 

Mr. Houston: I say it is all right to spell out the agency 
over a telephone conversation, but the point I am making 
is that there must be an offer and acceptance in agency. 

Now, it can be established through a telephone conversa¬ 
tion, but— 

The Court (interposing): The Court thinks if the jury 
believes that testimony that the agency was established. 

Mr. Houston: Then we go to the matter of profit. Cer¬ 
tainly there could be no question of any profits which the 
agent didn’t get. 

So far as the note is concerned, you can’t take a note as 
cash. 

Now, evaluating that you have $950 on a $1900 note, 
which is to run until paid at ten dollars a month. You do 
have a first trust at the end of about ten or eleven years. 

That is not a bad proposition provided first trust is kept 
up and the market does not fall. That is a good proposition 
because you can get six per cent interest. But on the ques¬ 
tion of cash, I respectfully submit, that the only thing you 
have got in here is $950 from which you have to deduct re¬ 
pairs, because you certainly could not have a windfall, even 
accepting their theory. 

On this question of profit, the profit would be what 

114 the agent made out of it. What has the agent made 
out of it? In substance, it is this note. 
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You have the resale at $17,000 and $14,500 is the cost, and 
the profit of $2500 is represented by the note and the 
repairs. 

The Court: How much were the repairs? 

Mr. Kelly: $425. I am content to take that figure. 

The Court: The Court is perfectly clear if the contract 
was a contract, and that is what the plaintiff has to rely on, 
that the plaintiff is entitled to the -whole amount of the dif¬ 
ference between the selling price by the plaintiff, less re¬ 
pairs, and the resale price, and the note will have to be 
considered in cash. 

Mr. Houston: Well, I will have to take exception to your 
Honor’s ruling on that. 

The Court: You have your right. I have no doubt it was 
a fraudulent transaction, and that is the only way the plain¬ 
tiff can recover. 

Mr. Houston: You can’t claim that a note is cash. 

The Court: In a fraudulent transaction you can. The 
plaintiff is entitled to the full difference between the two 
prices, less the cost of the repairs. The Court has no doubt 
about it. 

Mr. Houston: I am talking about the matter of the note. 

The Court: If this plaintiff was defrauded, the law will 
assume that this difference was cash. 

Insofar as the testimony in this case is concerned, I 
haven’t the slightest doubt about it. 

Mr. Houston: Then might I ask the question if we 
115 could satisfy the judgment by turning over the note ? 

Supposing there should be a judgment. 

The Court: No; you will have to turn over the cash. 

Mr. Houston: And we keep the note? 

The Court: I don’t know what you are going to do with 
the note. 

Mr. Houston: Well, your Honor gives me an exception to 
that ruling? 

The Court: Certainly. The Court of Appeals may think 
more of the transaction than I do, but I know what I think 
about it. 
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Mr. Houston: Well, my position on that, your Honor, is 
that you have to take the transaction as you find it, and 
where the contract on its face says— 

The Court (interposing): As the plaintiff finds it, accord¬ 
ing to the plaintiff’s story, it was a fraudulent transaction. 

Mr. Houston: Let us accept for the purpose of the argu¬ 
ment, the argument of fraud. 

The Court: You have to follow this thing through. Here 
this defendant has a $1900 note. I don’t know whether it is 
any good, and the jury doesn’t know whether it is any good. 

However, in view of the fact it was a fraudulent trans¬ 
action, the responsibility is his. It cannot be any other 
way because otherwise the plaintiff might get a verdict of 
two or three hundred dollars and the defendant be allowed 
to profit by a fraudulent transaction. If you think the mat¬ 
ter through, there is no other conclusion. 

116 I know what I think about it. 

Mr. Houston: And you will give an exception? 

• ••••#*#* 

Mr. Kelly: Will you instruct them what they must 

118 find in order to find against the defendant? 

The Court: They must find that the defendant was 
acting as a plaintiff’s broker and while he was acting as the 
plaintiff’s broker he purchased property under a straw 
name, and he resold it at a profit, and whatever the jury 
find that profit to be, that would be their verdict. 

That is from the plaintiff’s standpoint. 

On the other hand, if they believe that there was no con¬ 
tract of agency between the plaintiff in this trans- 

119 action of any kind or character as testified to by the 
defendant, then the plaintiff has no cause of action 

against the defendant. That is all there is to it. 

• ••••*••• 
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The Court’s Charge to the Jury 

The Court: Gentlemen of the jury, the defendant in this 
case testified that he had no connection of any kind or char¬ 
acter with the plaintiff, no relationship of any sort or kind. 
Of course, the direct inquiry here is whether he had been 
engaged as the plaintiff’s broker in the sale of these two 
properties, and his testimony is specific that he not only 
was not the broker but he didn’t know about the plaintiff 
or the plaintiff’s property, and that his attention was first 
called to the property by Mr. Fisher. 

Now, of course, that is your view of the case, if that is 
your view of the case, your verdict will be for the defendant. 

The plaintiff’s testimony is to the effect that he had em¬ 
ployed the defendant as a broker. Now, of course, 
120 if that is true and if the defendant, after having been 
employed for the purpose of getting all he could out 
of it for the plaintiff undertook to take all he could out of it 
for himself, why, that is legal fraud. 

Of course, we are not concerned here today as to whether 
or not it is a moral fraud. That is for each one of us to 
decide for ourselves. It is certainly a legal fraud if it hap¬ 
pened that way, and if there was any profit made out of it 
in the transaction, your verdict should be for the plaintiff 
to the extent of that profit, and your verdict should be 
against both defendants, both the defendant Urciolo and 
the defendant Massachusetts Bonding and Insurance 
Company. 

Now, if your verdict should be for the plaintiff, you are 
not to take into consideration the fact that there is a note 
of $1950, or $1900 I guess it is, which may or may not have 
full value because if the defendant did perpetrate a fraud 
then he has full responsibility, and you will have to consder 
that $1900 as cash and give the plaintiff a verdict accord¬ 
ingly, if you believe that. 

Now, there is a question here as in every other case of 
the burden of proof. The burden of proof has nothing to do 
with the number of witnesses. The burden of proof means 
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the testimony that you believe. If you believe certain testi¬ 
mony as far as you are concerned that is the testimony you 
give weight to, whether it is one witness or more than one 
witness. 

What that means in this case as in every other case is 
this: That if the testimony of the defendant is more satis¬ 
factory to you than the testimony of the plaintiff, your 
verdict should be for the defendant, but as the burden 
121 of proof is on the plaintiff, if the testimony of the 
defendant is as satisfactory, is equally as satisfac¬ 
tory to you as the testimony of the plaintiff, defendant’s is 
equally satisfactory with the testimony of the plaintiff, your 
verdict should still be for the defendant. 

But if the testimony of the plaintiff is more satisfactory 
to you than the testimony of the defendant, your verdict 
should be for the plaintiff. 

Now, gentlemen, will you approach the bench a minute, 
please? 

(Thereupon counsel for the respective parties and the 
reporter approached the Bench and the following occurred 
out of the hearing of the jury:) 

The Court: Have I overlooked to mention anything? 

Mr. Houston: Your Honor, I think on this matter of the 
straw party. Do you remember there were some remarks 
about the straw party, and there were some remarks made 
from the Bench. 

I would like to ask that you give an instruction that we 
are not concerned with the issue of a straw party. 

The Court: I think I should do that. 

Mr. Houston: I would like to have an exception to the 
part of the charge which stated that the note should be 
considered as cash, instead of being figured, instead of 
being figured as its cash value in the open market. 

The Court: Yes. 

(Thereupon counsel for the respective parties and the 
reporter resumed their places in the court room and the 
following occurred within the hearing of the jury:) 
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The Court: Now, the Court has stated to you the 

122 issues in the case. There is no other issue of fact 
except the issues that the Court has stated to you. 

In other words, the question as to whether or not there is 
any impropriety in using a straw party or anything of that 
kind is not a matter that you have to consider. Whether 
you think it is proper or improper has nothing to do with 
this particular case. 

You must not consider it one way or the other. 

Now, gentlemen, you may retire and consider your 
verdict. 

A Juror: Is the jury to deliberate on the amount of money 
spent for repairs? 

The Court: Yes, sir. 

% (Thereupon at 2:50 o’clock p. m. the jury retired to con¬ 
sider its verdict, and at 3:40 o’clock p. m. the jury returned 
to the court room and the following occurred:) 

The Clerk of the Court: Members of the jury, have you 
reached a verdict? 

The Foreman of the Jury: Yes, sir. 

The Clerk of the Court: How do you find, for the plaintiff 
or for the defendant? 

The Foreman of the Jury: For the plaintiff. 

The Clerk of the Court: In what amount? 

The Foreman of the Jury: In the amount of $2075. 

The Clerk of the Court: Members of the jury, your fore¬ 
man states that your verdict in this case is for the plaintiff 
in the amount of $2075. 

Is that your verdict, so say you each and all of you? 

(No member of the jury indicated to the contrary.) 

Mr. Houston: I ask that the jury be polled. 

(Thereupon the members of the jury were polled 

123 by the Clerk of the Court and each of the members 
of the jury indicated that their verdict was for the 

plaintiff in the amount of $2075. 

(Thereupon the instant hearing was concluded.) 
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IN THE 


United States Court of Appeals 


No. 8878. 


Raphael G. Urciolo, and Massachusetts Bonding and 
Insurance Company, a corporation, Appellants , 

v. 

Margaret E. O’Connor, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF CASE. 

In April, 1943 appellee owned two parcels of real estate 
in the District of Columbia. Her business was transacted 
through her son, J. Louis O’Connor. Mr. O’Connor listed 
these properties for sale with two or three brokers—no 
price fixed, but open for offers. (Appdx. 2-5.) Appellee’s 
testimony was that in April, 1943 one Owen, who is em¬ 
ployed in appellee’s bonding business, received a telephone 
call from Urciolo, asking for Mr. O’Connor (Appdx. 11, 
12). Mr. O’Connor was not in the office. Urciolo left his 
telephone number which Owen wrote on O’Connor’s pad. 
Mr. O’Connor testified that he called the number and asked 
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for the Urciolo Realty Company and he was very definite on 
this point because of the resemblance to the name of a case 
recently decided by the Court of Appeals, in which he was 
one of the attorneys for the Appellant. That case was 
Ercoli v. U. S. (76 U. S. App. D. C. 360, decided November 
9, 1942). The voice which answered asked about proper¬ 
ties for sale and prices. O’Connor replied that the market 
was fluctuating and to get the best price he could. O’Con¬ 
nor did not know who the man was he was talking with. 

Meanwhile, O’Connor had also listed the properties with 
the office of Shannon and Luchs and a short while there¬ 
after, one Tabler, a salesman in the office of Shannon and 
Luchs, brought another real estate broker named Fisher to 
O’Connor and explained that Fisher had a contract on the 
properties for $14,000. Mr. O’Connor countered with $14,- 
500.00, and eventually Fisher brought him a contract dated 
May 15, 1943 for $14,500.00, purchaser, Ethel Owensbv 
(Appdx. 15). Both properties were included in the one 
contract. O’Connor had his mother accept (Appdx. 16). 

Urciolo drew two deeds, one for each parcel, conveying the 
property from Mrs. O ’Connor to Ethel Owensby. The back 
of each deed had endorsed on it: 

* ‘ Please mail to 

Raphael G. Urciolo 

907 New York Ave., N. W., 

Washington, D. C.” 

Fisher gave the deeds to O’Connor, who took a notary 
public out to his mother’s house, where she executed the 
deeds. On the way to the Title Company, O ’Connor noticed 
that the deeds were to be returned to Urciolo and that there 
was a separate deed for each property, although both deeds 
had been included in the contract (Appdx. 24). Fisher never 
told O’Connor that Urciolo was buying the properties 
through a straw. O ’Connor suspected something was wrong 
(Appdx. 37). He drove by Urciolo’s place of business but 
did not stop. He contacted a broker friend of his and on 
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this broker’s advice, turned the deeds in to the Title Com¬ 
pany and ordered a check on these properties to see if they 
had been resold. He later learned that Owensby was a straw 
for Urciolo and that Urciolo had resold the properties to 
Ferranti and Eichner. O’Connor never talked with Urciolo 
after the telephone conversation listing the properties and 
had never seen him in person until the day of the trial 
(Appdx. 20). 

On cross examination 0 ’Connor admitted he was a mem¬ 
ber of the Bar of the District of Columbia for eight years 
but that his practice had been ninety-five percent criminal 
(Appdx. 19). He suspected something was wrong when he 
saw the notice on the deed for it to be mailed to Urciolo, but 
he made no inquiry as to whether or not Urciolo was buying 
the properties until after he had delivered the deeds to a 
clerk. He did not attend the settlement. The settlement 
checks were mailed out to him. 

Fisher had no agreement with Urciolo about dividing the 
commission and the commission was not split. Fisher 
showed Urciolo the properties and testified that Urciolo 
apparently knew nothing of them until he brought them to 
Urciolo’s attention (Appdx. 41). 

Urciolo’s check accompanied the contract signed by 
Owensby as a deposit but there is no testimony that O’Con¬ 
nor saw this check. 

Plaintiff rested and defendant’s motion for a directed 
verdict was overruled (Appdx. 44). 

Urciolo testified on his own behalf and stated he did not 
know either O’Connor or Owen and never had a conversa¬ 
tion with O’Connor regarding the properties; never re¬ 
ceived a listing of the properties from O’Connor; never 
served as agent for Mrs. O’Connor; never called O’Connor’s 
office and, so far as he knew, O’Connor never called his 
office (Appdx. 46). 

He bought the properties on May 19,1943 in the name of 
Ethel Owensby and first heard of them about May 15, 1943 
through Fisher (Appdx. 47). He spent about $425.00 on 




4 


repairs to the properties (Appdx. 49). He later, on June 
5, 1943, resold one property, 521 Longfellow Street to one 
Eichner for $8250.00 on terms, $5500.00 first trust, $1900.00 
second trust and $750.00 cash, and the other property, 726 
Webster Street on May 29,1943 to one Ferranti for $8750.00, 
all cash (Appdx. 49, 50; Exhibits 7, 8). These contracts 
both post date the Owensby purchase contract (Appdx. 47, 
Plaintiff’s Exhibit 1). 

The second deed of trust note of $1900.00 was made by 
David Eichner and Lillian Eichner dated June 30, 1943, at 
6 percent interest, payable principal and interest in monthly 
installments of $10.00 until paid with the privilege of larger 
payments in any amount (Appdx. 54, Exhibit 10). 

The Eichners, by the terms of the second deed of trust 
securing said $1900.00 note, actually paid $65.00 per month 
which was applied, $55.00 to the first deed of trust note for 
$5500.00, and balance of $10.00 on the $1900.00 second deed 
of trust note (Exhibit 4). In eleven years, the first deed of 
trust note would be paid off, and the entire $65.00 monthly 
payment would be applied on the balance then remaining 
due of the $1900.00 second deed of trust note (Appdx. 55 
and 66-67). On the date of trial, April 25, 1944, this note 
had been curtailed to $1662.00 (Appdx. 68). 

The sale by Mrs. O’Connor to Owensby, and the resales 
from Owensby to Eichner and Ferranti respectively were 
all settled at the Title Company at the same time. O’Con¬ 
nor was not present. Urciolo was present (Appdx. 51). 

Urciolo further testified that he made a cash profit of 
$600.00 on the resales, out of which he spent $425.00 for 
repairs and that the $1900.00 note had a fair market value 
of $950.00 (Appdx. 68). The two properties were bought 
at $14,500.00 and sold for $17,000, and there was a gross of 
$600.00 in cash and a note secured by a second deed of trust 
in the amount of $1900.00 (Appdx. 52 and 68). 

At the close of the case, defendants renewed their motion 
for a directed verdict which was denied (Appdx. 75). The 
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jury returned a verdict for the plaintiff in the sum of 
$2075.00, but how they arrived at that verdict is a matter 
of conjecture. 


SUMMARY OF ARGUMENT. 

1. The verdict is supported by the Evidence. 

2. Whether or not there was a ratification by the principal 
is a question for the jury and a question on which the jury 
passed. 

3. The trial judge’s ruling concerning the quantum of 
damages was correct. 


ARGUMENT. 

1. The verdict is supported by the evidence. 

The fact that an agent should not, without the knowledge 
of his principal, engage in transactions which tend to bring 
his personal interest in conflict with his obligations to his 
principal, nor place himself in a position where his interests 
may become antagonistic to those of his principal, nor 
speculate in the subject matter of the agency, is now so well 
founded as to require little authority to support it. 

Economy Baler Co. v. Cohen (296 Fed. 904). 

Commonwealth Financing Cory. v. McHarg (282 Fed. 
560). 

Reid v. Schafer (249 Fed. 553). 

Fox v. Patterson (43 App. D. C. 484). 

George v. Ford (36 App. D. C. 315). 

The testimony of O’Connor and Urciolo was in direct con¬ 
flict. The jury chose to believe O’Connor. His testimony, 
far from being incredible, was extremely plausible. He re¬ 
membered the name Urciolo because of its similarity to the 
name Ercoli, whom he had recently represented in a case 
before the Court of Appeals. 

The only question for the jury was whether or not Urciolo 
had accepted a verbal listing from O’Connor by telephone, 
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and believing O’Connor and disbelieving Urciolo, the jury 
found in favor of the plaintiff. 

2. Whether or not there was a ratification by the principal 

is a question for the jury and a question on which the 
jury passed. 

Whether or not the principal ratified the act of the agent 
is a question for the jury. See Grand Trunk Western R. Co. 
v. H. W. Nelson Co. (116 Fed. 2d 823). Also Bennett v. Hol¬ 
land Furnace Co. (116 Fed. 2d 218). 

Although there was no instruction on this point, appellant 
can not now complain since it is too late. O’Connor, although 
strongly suspecting that something was wrong, felt that 
since his mother had signed the contract to sell the prop¬ 
erties to Ethel Owensby, she would be subjecting herself to 
litigation if he did not deliver the deeds. The fact that there 
was a notation on the deeds indicating that they should be 
delivered to the Urciolo Realty Company is not sufficient 
to convince an attorney, whose practice is ninety-five per¬ 
cent criminal, that the Urciolo Realty Company had pur¬ 
chased the properties. This fact he did not learn until 
some time subsequent to the delivery of the deeds. 

3. The trial judge’s ruling concerning the quantum of 

damages was correct. 

Both reason and authority are contrary to the appellant’s 
position on the question of the measure of damages. The 
law is well settled that when the agent perpetrates a fraud 
on his principal that the principal may recover from the 
agent the profit which the agent made as a result of his 
underhanded dealings. The only question in the present 
case is how much profit he made. He made a profit of 
$600.00 cash, plus a note secured by a second deed of trust 
in the amount of $1900.00, less whatever the jury found he 
had spent for repairs. The amount of “approximately 
$425.00” was testified to by the appellant as having been 
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spent for repairs. No bills or any other evidence of this 
expenditure was produced and yet the jury apparently gave 
the appellant credit for the amount he said he had spent. 

The note of $1900.00, secured as it was by a deed of trust 
and bearing interest at the rate of 6 percent, was found by 
the jury to be all profit. It must be remembered that this 
note could be paid off in full by the maker at any time. In 
fact in the time that elapsed between the giving of the note 
and the date of the trial (June 5,1943 to April 25,1944) the 
$1900.00 note had been paid down to $1662.00, although only 
$10.00 a month was necessary to be paid. 

As the trial judge pointed out, if the jury should accept 
the present day value of the note placed upon it by the 
appellant, namely, 50 percent, and had awarded only that 
sum and then the note had been paid off in full right after 
the jury’s verdict, justice would not have been served and 
appellant, whom the jury had found guilty of a fraud, would 
have been in a position to retain part of his profits. Fur¬ 
ther, the fact that there was no other testimony as to the 
value of the note does not mean that the jury would have 
to accept the value placed upon it by the appellant. 

. In the case of E. I. DuPont de Nemours v. Schlottman 
(218 Fed. 353 (1914) Cert. Den. 235 U. S. 705), the appellant 
promised to transfer to the appellee $25,000.00 of its pre¬ 
ferred stock on the happening of a certain contingency. 
When the time to perform arrived, the appellant refused to 
do so. It was admitted that the actual value of the stock 
or the market value of the stock was less than its face value, 
but at the trial a judgment was awarded the appellee in the 
full sum of $25,000.00 and the Supreme Court refused cer¬ 
tiorari. 

See also The Musselman Hub-Brake Co. v. Commissioner 
(139 Fed. 2d 65 (1943)) and Michael Flynn Mfg. Co. v. Com¬ 
missioner (3 Tax Court 932). 

The situation in the instant case is different from the case 
of Smith v. Bolles (132 U. S. 12), referred to by the appel- 
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lant. There a purchaser of stock, who purchased it at $10.00 
per share on his reliance on a fraudulent statement by the 
seller to the effect that the stock was worth $15.00 per share, 
entered suit and claimed as the amount of damages the dif¬ 
ference between $15.00 and what the stock was ultimately 
found to be worth ($6.00 per share). The Court held that 
the only damages which could be recovered was the differ¬ 
ence between what the stock actually was worth and what 
the purchaser paid for it and not the difference between 
.what it was actually worth and what it was represented to 
be worth.' 

CONCLUSION. 

It is respectfully submitted that the Court’s action was 
proper and that the judgment for the appellee should be 
affirmed. 

Francis J. Kelly, 
Attorney for Appellee, 
Munsey Building, 
Washington, D. C. 






